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WIRETAPPING, EAVESDROPPING, AND THE BILL OF 
RIGHTS 


THURSDAY, JULY 9, 1959 


U.S. Senate, 
SUBCOMMITTEE ON CoNSTITUTIONAL RIGHTS 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10:35 a.m., in room 104-B, 
Old Senate Office Building, Hon. Thomas C. Hennings, Jr., chairman 
of the subcommittee, presiding. 

Present : Senators Hennings, Carroll, and Moss. 

Also present: Charles H. Slayman, Jr., chief counsel, William D. 
Patton, first assistant counsel, and Curtis E. Johnson, research 
consultant. 

Senator Henntnos. The committee will please come to order. 

If I may be indulged I will now proceed with a short opening 
statement. 

This morning the Subcommittee on Constitutional Rights resumes 
its hearing on the subject of wiretapping, eavesdropping, and the Bill 
of Rights. 

The problems posed by wiretapping have been examined by the 
U.S. Supreme Court on several occasions over the last 30 years. In 
1928, in Olmstead v. United States, the Court, in a 5-to-4 decision, with 
a strongly worded dissent, held that wiretapping was not prohibited 
by the “unreasonable search and seizure” clause of the fourth amend- 
ment. In more recent decisions it has held that section 605 of the 
Federal Communications Act of 1934 prohibits the practice. The 
pertinent portion of section 605 reads as follows: 

* * * no person not being authorized by the sender shall intercept any com- 


munication and divulge or publish the existence, contents, substance, purport, 
effect, or meaning of such intercepted communication to any person * * * 


In Benantiv. United States, decided in 1957, the Court stated, 


We hold * * * that evidence obtained by means forbidden by section 605, 
whether by State or Federal agents, is inadmissible in Federal court. 

It appears from our earlier testimony, however, that section 605’s 
apparent proscription of wiretapping has not ended the practice. 

ome States, for example, have enacted legislation authorizing wire- 
tapping by law-enforcement officials upon the issuance of an appro- 
priate court order. The subcommittee has heard, too, that wiretapping 
is commonly practiced by law-enforcement officials at various levels 
of government and that in many jurisdictions private operatives 


engage freely in wiretapping and secret recordings for their clients 
or their own use. 
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Electronic advances in recent years have greatly facilitated the 
invasion of individual privacy. This situation has given rise to a 
major dispute as to whether ee should be an absolute prohibition 
of wiretapping or whether it should be a permitted practice, limited 
to law enforcement agencies for certain subject matter under the 
supervision of the courts. 

In our earlier hearings, Mr. Thomas McBride, attorney general 
of the Commonwealth of Pennsylvania, stated : 

My personal view is that wiretapping should be banned, that there isn’t 
sufficient good done by it to overcome the harm that is done by that feeling 
of loss of freedom of decent people. 

The Honorable Thomas F. Eagleton, present circuit attorney for 
the city of St. Louis, testified, 

* * * balancing the good derived on the one hand against the great dangers 
to our civil liberties on the other, I do not think the practical good outweighs 
the serious threat to the civil liberties involved. 

In general, however, it seems that the majority of law-enforce- 
ment officials approve of legalized wiretapping as a tool for crime 
prevention and law enforcement. 

Our task in this controversy is, as usual, a very difficult one. The 
greatness of our Nation and its Government is founded on a respect 
for individual liberty and freedom under law. The preservation of 
these liberties guaranteed by the Constitution and the Bill of Rights 
grows more difficult as our society grows more complex and as 
international tensions perpetuate the cold war. 

The fact that our task is difficult makes it all the more important 
that we do it well. We hope to develop information which will 
serve to guide the Senate should consideration of new measures for 
the regulation of wiretapping be deemed appropriate in the 
succeeding Congresses. 

I have a letter dated July 2, 1959 from the Honorable William P. 
Rogers, the Attorney General. I might say for the benefit of the 
record that the Attorney General called and asked for an appoint- 
ment which, of course, I was very glad to make with him. 

We discussed this and other matters relating to constitutional 
rights and other cognate subjects. 

"The appearance “of the Attorney General at my office was in re- 
sponse to an invitation that this committee had extended to him 
asking him to come before us if he chose to do so. He said that he 
would have no objection to coming; that he would be glad to come; 
but he thought the subject could be very adequately and briefly 
covered, as it relates to the Department of Justice policy on the 
subject of wiretapping, by a letter; and if we wanted further infor- 
mation he would be glad to furnish it. 

So I now take the liberty of reading into the record for these 
proceedings the letter which I asked the Attorney General to write 
following our conversation on Thursday last. I remember I had 
to leave the hearing the subcommittee was holding then in order 
to be with him at 11 o’clock. 

The Attorney General’s letter reads: 

It was most pleasant to talk with you today about some of the problems 


of law enforcement and constitutional rights in which we have mutual interests 
and responsibilities. 
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With regard to your inquiry concerning wiretappings, let me refer to 
testimony given by the Director of the Federal Bureau of Investigation, 
Mr. J. Edgar Hoover, before the House Appropriations Subcommittee on 
February 5, 1959. 


I might say that Mr. Rogers brought with him that morning to 
my office a copy of the bound hearings of these proceedings and 
ointed this out to me. 


At that time, in response to this question from Representative 
Rooney, from the State of New York: 


Mr. Director, how many telephone taps do you presently have in existence, 
and for what purposes are these taps used? 

“Mr. Hoover. Mr. Chairman, we have at the present time 74 telephone taps. 
Any request to tap a telephone by the FBI is submitted in writing and personally 
approved in advance by the Attorney General. They are utilized only in cases 
involving the internal security of the Nation or where a human life may be 
imperiled, such as kidnaping. We do not use telephone taps in any other types 
of investigation performed by the FBI.” 


Except as indicated by Mr. Hoover this procedure, which has been consistently 
followed for many years, is not otherwise employed by the Department of 
Justice. There is, of course, no divulgence of the information obtained as 
prescribed by section 605 of the Communications Act. 

With best personal regards, sincerely, 

(Signed) Wirtu1AM P. Rogers, Attorney General. 

Mr. Slayman has pointed out that a year ago, Mr. Hoover, in 
response to a question on a radio program, said that there were 90 
wiretaps at that time. 

Our first witness this morning is Mr. Sam Dash, who is a former 
member of the faculty at Northwestern University Law School; for- 
mer trial attorney, Criminal Division, Department of Justice; former 
district attorney in Philadelphia, Pa., and director of the Pennsyl- 
vania Bar Associations study on wiretapping and electronic eaves- 
dropping. 

Mr. Dash is presently practicing law in Philadelphia and his spe- 
cialty is the defense of those charged with law violation. 

Mr. Dash is a former district attorney—of Philadelphia County— 
the same office I held in St. Louis as assistant attorney for about 6 
years, trying jury cases. Later, I was what we called circuit attor- 
ney out there, which is the same thing as district attorney. 

We appreciate very much your coming here this morning, Mr. Dash, 
and we would be very glad to have you proceed with your discussion 
of this matter in any manner that pleases you, reading from notes or 
manuscript, and interspersing comments as you please. 





STATEMENT OF SAMUEL DASH 


Mr. Dasu. Thank you, Mr. Chairman. 

As you have already indicated in the record, I was district attorney 
of the county of Philadelphia and in that office I became well ac- 

uainted with the practice of wiretapping and also other eaves- 
ropping devices. 

During the time I held office, the state of the law in Pennsylvania 
was that there was no law permitting or prohibiting the practice of 
wiretapping and the superior court and the supreme court of Penn- 
sylvania had held that wiretapping by law enforcement officers was 
legal and that the Federal Communications Act did not apply. 
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This is one of the many decisions that appear throughout the coun- 
try having different viewpoints as to the effect of section 605 of the 
Federal Communications Act. 

The case I am referring to, which is Commonwealth v. Chait, was 
decided in 1954, in Pennsylvania. Under that decision, as I indicated, 
I did become well acquainted with the practice of wiretapping by law 
enforcement. 

My own office authorized wiretapping in law enforcement activity, 

After leaving the district attorney’s office, I was retained by the 
Pennsylvania Bar Association endowment to make a nationwide fact- 
finding study on eavesdropping practices, the law, and the techniques. 

The study was based on a grant, founded on a grant from the Fund 
for the Republic. The purpose of the study was to make a factfinding 
review because this entire subject is a matter of controversy and be- 
cause there has never been, before, an independent factfinding review 
on the subject. It was an immense task. 

We had very little money; our total budget was $50,000 to make the 
study. The staff never amounted to more than half a dozen people, 
Sometimes we took on additional research assistants. We did not have 
the subpena power and we had to go with hat in hand to law enforce- 
ment officers, to private detectives, to people in industry, and using 
whatever technique we could in a proper way to get information from 
the people who were involved in these practices. 

I may say in the very beginning that although we think we have 
collected a representative set of facts indicating what the actual 
practices are in the country, because of the limits of our budget and 
our staff, we certainly do not claim that this was an exhaustive study. 

I may say that in the report of our study which will be published 
in book form, entitled “The Eavesdroppers,” by the Rutgers Uni- 
versity Press sometime in September, we clearly indicate that it is 
really the beginning in the area of investigation and, I might say, 
that this committee or any congressional committee might well take 
off on this study because there is a great area of information still 
uncollected and perhaps the only way to collect it would be by a com- 
mittee having the subpena power. This was the view of the Savacen 
Joint Legislative Committee in New York, Even that committee 
found that they were not getting all of the information and stated 
in their report that perhaps the only way to get all the information 
would be by grand jury investigation. 

In any event, we attempted to make as objective a study as we could. 
We think because of the cooperation we did get from law enforcement 
officers and from people in private activity that we do have a repre- 
sentative set of facts. 

Now, we start out, of course, in this area of wiretapping with what 
I consider the status of the law today. 

Prior to 1957, when the Supreme Court of the United States handed 
down the Benanti decision, one might well say that there was quite 
a confused and mixed up situation because various States, such as 
Pennsylvania, through the Chait decision, and New York through its 
constitutional coenatnoa and legislation permitting wiretapping, 
and other States throughout the country, there were diverse positions 
taken by the States themselves. 
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Some States permitted wiretapping ; some States prohibited it ; some 
States took no position whatsoever and hovering over all of the pic- 
ture was section 605 of the Federal Communications Act which by its 
maguage apparently prohibited all wiretapping, State as well as 
Federal. 

Yet, it was not interpreted by the Attorney General of the United 
States as doing that, or by several of the different States. 

However, it is my opinion that the decision of the Supreme Court 
of the United States in the Benanti case clarified that problem, at 
least. I believe the state of the law today under the Benanti decision 
is that section 605 covers both State and Federal wiretapping; and 
that by the language of the opinion the Federal law enforcement of- 
ficers are prohibited from wiretapping and divulging messages they 
would receive through wiretapping and the State police officials are 
prohibited from wiretapping and divulging the information they 
receive. 

Now, one interesting observation can be made, that although the 
Benanti decision apparently covers the field, it doesn’t have the same 
effect in States as it does in Federal prosecutions because various 
States have rules of evidence which admit evidence no matter how 
obtained. 

Under the Federal rule, illegally seized evidence is inadmissible in 
court. 

Therefore, even though the Benanti decision may make wiretap- 
ping illegal in a State, when done by State officers, if that State has 
a rule of evidence admitting illegally seized evidence in court, then 
wiretapping, though illegal, may still be the basis for a prosecution. 

This would be the situation in New York today, and in other 
States. 

The real question is: whether or not the police officer in a State 
who wiretaps under a law permitting wiretapping in that State, com- 
mits a crime; and, if he does, could the evidence he receives be used 
tosupport a prosecution or convict an individual. 

I think the answer from the Benanti decision is that the police of- 
ficer does commit a crime, a Federal crime, by wiretapping, but that 
evidence in certain States throughout the country may still be used 
because, in the decision of the Supreme Court in Schwartz v. Texas, 
the Court said that although the State officer may be committing a 
crime, it is up to each individual State to formulate its own rules of 
evidence. 

The Court did caution the States in formulating their rules of 
evidence to take into consideration that by permitting wiretap evi- 
dence they may be condoning a Federal crime. 

Yet, however, it left it up to the States to formulate their own 
rules of evidence. 

Pennsylvania, in 1957, prohibited wiretapping completely, both by 
police as well as private. However, although Pennsylvania is one 
of those States which permits illegally seized evidence in court, 1t 
made an exception with wiretapping and we have the situation in 
Pennsylvania where a prosecution may not proceed on the basis of 
wiretap evidence. Ifthe police, without a search warrant, break into 
a home and illegally obtain evidence the prosecutor may use this 
evidence in court, because Pennsylvania still retains the rule of evi- 
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dence ‘making illegally seized evidence admissible, but has made a 
special exception with regard to wiretapping. 

Now the study that we made throughout the country began in July 
of 1956 and it lasted until July of 1958. 

We were, of course, because of our staff and budget and time, not 
in a position to cover every State of the country. We therefore chose 
representative States and we picked them (1) because of the geo- 
graphical positon and (2) because of the type of law that the State 
had. We think that we picked representative States and in picking 
these States I think that we have covered the entire Nation. 

We picked States that had prohibition legislation; we picked States 
that had permissive legislation; and we picked States that had no 
legislation whatsoever. 

With regard to the last category, it turned out that in 1956 when we 
picked two States, Pennsylvania and Nevada, and called them “vir- 
gin States” with no law, the very following year both States passed 
a law so that we studied them at the time they had no law but, as this 
is a question of flux and change throughout the country, both States 
passed laws; and as would be typical of the situation, each went a dif- 
ferent way. 

Pennsylvania passed a law in 1957 prohibiting all wiretapping and 
Nevada passed a law in 1957 permitting wiretapping for the police 
under court orders similar to the New York court order system. 

Senator Hennines. What are the penalty provisions, Mr. Dash, 
in the Pennsylvania law, for wiretapping ? 
= Dasu. I think the maximum is 1 year and a thousand-dollar 

e. 

Senator Henninoas. For wiretapping by any person, under any 
position, for any purpose ? 

Mr. Dasu. For any purpose. 

Senator Hennines. By wiretapping, of course, you include the use 
of electronic devices? 

Mr. Dasu. Again I think the situation that occurred in Pennsyl- 
vania is typical. 

Senator Hennrinos. In some respects we have gone a little beyond 
what we used to think of in the old days when we referred to wire- 
tapping, because of modern scientific achievements. 

Mr. Dasu. I think Pennsylvania’s Legislature in enacting its law 
did very little investigation on the subject. There were hearings 
similar to this type of a hearing, in which facts were adduced. There 
were two sides to the controversy. There were the police, opposed 
to a prohibition, and civil liberties asking for one, but there was no 
intensive investigation into the modern techniques or the real prob- 
lem. Although this was a Pennsylvania Bar Association made we 
were making, the Pennsylvania Legislature didn’t wait to find out 
what we were going to report. They went ahead with their leg- 
islation. 

Interestingly enough, what they did is to make a prohibition against 
wiretapping alone and they defined it as interception of a telephone 
communication. 

Mr. Stayman. How often could you have that offense—every day, 
every hour? 
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Mr. Dasu. I would imagine—of course, there is no interpretation of 
it and there is no specific definition as to when a wiretap ends. I 
would assume that one installation would be a violation, except that it 
does use the words, “intercept a communication” ; if you intercept more 
than one communication you can be violating that law every time you 
did. 

Senator Henntnos. Several offenses. 

Mr. Dasu. Yes. 

What I wanted to get to, however, was that the question of eaves- 
dropping such as the use of a concealed microphone in an office, bed- 
room, or den was completely untouched so that we have a situation in 
Pennsylvania where it is perfectly lawful for a private detective or a 
law-enforcement officer to “bug,” using the popular term for eaves- 
dropping—bug an office, den, or bedroom; but it is illegal for him to 
intercept telephone communications—and you have a situation where 
you have an attorney well aware of the dangers of wiretapping saving 
to his client, “For God’s sake, don’t talk on the telephone; come into 
the office.” When he comes into the office he says, “Close the door. 
Now, what did you want to tell me?” 

And he is exposed, of course, to any hidden microphone. 

There is no law in Pennsylvania which touches it, no law by the way 
in most States, no law covering it in the Federal Government, New 
York being one of the most forward States which has a general eaves- 
dropping law which does cover it. 

So that if we might say so, the Pennsylvania law by no means went 
into it as thoroughly as some legislatures have gone into the question 
and does, I think, indicate a problem that has occurred throughout the 
country, various States jumping into legislation without checking the 
background throughout the country of this problem and finding out 
what the real problems are. 

Now, in the States that we cover, as representative States with pro- 
hibition legislation we covered California and Illinois. California 
has had a prohibition against wiretapping that goes back to 1862. I 
think it is the first prohibition in the history of the world. In 1862, 
they were worried about wiretapping telegraph communications, and 
right around the Civil War there was quite a bit of that type of 
activity. 

In 1891, a scandal occurred which revealed that the San Francisco 
Call, a California newspaper, found that its exclusive stories were 
being stolen by the San Francisco Examiner and learned that it was 
being done through wiretapping. 

Senator Hennines. By William Randolph Hearst’s father ? 

Mr. Dasu. I don’t know that. 

Senator Hennines. That was a Hearst paper. 

Mr. Dasn. Yes. 

The revelation created quite a stir in California at the time and 
as a result of it, and, by the way, this was 1891 when the telephone 
was first exhibited in Philadelphia in 1876, so there weren’t many 
telephones around 

Senator Hennines. That was the centennial exhibition ? 

Mr. Dasu. That’s right. I think it is true, as many people have 
said who have talked about this topic, that as soon as the first tele- 
phone was put in use the first wiretapper began to tap in. 
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In 1891, when this exposé by the San Francisco Call was made 
the Legislature of California was asked to amend its 1862 act and 
in 1905 prohibited telephone wiretapping. 

It is one of thé oldest telephone wiretapping prohibitions in the 
country and has continued as a prohibition up until the present time 
without change. 

Illinois prohibited wiretapping during the prohibition period in 
1928, it was. 

Now, for our permissive States, we picked New York, Massachu- 
setts, and Louisiana. New York is the only State in the country 
which has treated this as a constitutional question. 

I am sure, as the committee well knows, as the chairman has indi- 
cated in the beginning of this hearing, the Supreme Court of the 
United States has pretty much taken the question out of the con- 
stitutional phase of the law by holding 

Senator Henninos. We are very glad to acknowledge the presence 
of the distinguished Senator from Utah, Senator Moss, a former 
prosecutor. 

Won’t you sit at the table. please, Senator ? 

Senator Moss. I can only stay a minute. 

Senator Henninos. Stay as long as you can. 

Mr. Dasu. In the Olmstead case, the Supreme Court of the United 
States held that wiretapping was not a violation of the fourth amend- 
ment and based it on a tenuous ground. It didn’t deal with tangible 
matters. As a result of that decision, the Federal Government has 
treated the matter through legislation. New York, however, is the 
only State in the country which has treated this problem as a con- 
stitutional matter. 

In 1938, New York amended its constitution by a provision similar 
to search and seizure provisions protecting the people of New York 
from unreasonable interceptions of their telephone communications 
unless probable cause is shown and a warrant obtained. 

In 1942, enabling legislation was enacted setting forth the basis 
upon which a warrant for order could be obtained so that in New 

ork, since 1942, wiretapping has been legal in a vein similar to 
search and seizure. 

Senator Henninas. Mr. Dash, as a former district attorney, and 
having studied at Northwestern University as you have 

Mr. Dasu. I would say that my law school was Harvard although 
I taught at Northwestern University. 

Senator Henninos. That is where the crime laboratory is. That 
is where the Keeler polygraph had its genesis. 

Mr. Dasn. Yes, sir. 

Senator Henninos. The lie detector we hear so much about. 

We see in the newspapers that so-and-so is going to take the lie de- 
tector test and so-and-so refused to take the lie detector test. 

Of course, the results of the lie detector test are not admissible in 
evidence in any State. Most people don’t seem to understand that the 
lie detector is something that measures respiration, pluse, and other 
physical manifestations, and is not reliable. 

think the general laity think, well, he passed the lie detector test, 
he must be telling the truth; or, if he refuses to take it, he must be 


guilty. 
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Did you have much experience with people who wanted to take the 
lie detector test when you were prosecuting £ 

Mr. Dasu. Not too many people wanted to take it. 

Senator Henninas. Did you give it to any of them ? 

Mr. Dasn. Lie detector tests in Pennsylvania were used often by 
police and district attorneys. 

Senator Hennrnes. I see some of the committees around here—I 
don’t know why they do it 

Mr. Dasn. Onis of the best ways, sometimes, to get a confession. 

Senator Henninos (continuing): Talking about somebody taking 
the lie detector test. I thought it was a lot of nonsense, but of course 
police officers use it effectively to get a confession. They say, “All 
right, brother, you say you are not guilty ; you weren’t there; you were 
over at your grandmother’s birthday party. How about the lie de- 
tector test. Will you take it? 

Mr. Dasn. That’s right. 

Senator Henninas. They give him a lie detector test. Much is 
made about it. It is just as accurate as any mechanical device can 
possibly be; no more. I think most people think it really is something, 
according to what you read in the newspapers. 

Mr. Dasu. The expert in this field is Prof. Fred Imbau of North- 
western University Law School, who has written a book on it. 

Senator Henninos. I brought this up to obtain your own views. 

Mr. Starman. Mr. Dash, what is the reliability ? 

What is the reliability of the tapes that are made from wiretapped 
conversations ¢ 

Senator Henninos. I would like to acknowledge the presence of a 
very hard-working and diligent member of this committee, the dis- 


tinguished Senator from the State of Colorado, Mr. Carroll, who 
has come to the hearing. 


Mr. Dasu. How are you, sir? 

I am pleased to answer that now. I was going to get to it, but I 
think now is as good a time as any to get to it. 

One of the things that our study looked into was the reliability of 
tapes. It had been rumored that you can edit a tape easily and that 
the edition of the tape would not be detectible. 

We carried out an experiment with the help of Professor Schwartz, 
who appeared before this committee, who is my technical adviser, and 
through a private broadcasting firm in New York we taped an original 
message. I dictated a tape and it was the tape of a public official 
speaking in favor of God, for motherhood, and against communism. 

We turned it over to the official of the broadcasting company and, 
using Ampex editing equipment, in 2 hours he changed this message 
so that my voice announced that I had stolen money from the Com- 
monwealth of Pennsylvania, advocated the overthrow of the Gov- 
ernment by force and violence, and confessed to killing an FBI 
agent—without additional words added to the tape, without doing 
anything other than cutting it up and putting it together again. 

Now, one of the things that amazed me was that in addition to 
placing words in different positions, this editor, as all editors can do, 
was able to break up a word and take a syllable out of the word, to 
take the “1” sound or the “a” sound out and he could build a word out 
of a syllable he already had, so if you didn’t have a word in the mes- 
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sage because it had not been spoken, the editor could construct it out 
of the available syllables. 

Senator Henninos. Sort of like the game Scrabble? 

Mr. Dasu. Scrabble with magnetic tapes. 

The next question was, Could you detect the edition? People who 
listened to it—we ran it off on a new tape so you couldn’t see the 
splices—people who listened to it could not detect through the ear 
the fact that it was edited. 

We then played the tape through an oscilloscope, and, using a high- 
speed movie camera, took a picture of the images. We compared— 
Professor Schwartz, compared the image of the original tape against 
the image of the edited tape and Professor Schwartz states in our re- 
port that he was not able to tell which was the edited and which was 
the unedited. 

It is his position today—this by no means is as thorough a research 
in this area as possible; it was our attempt to get into it. I think it 
would certainly be a very worthwhile study taken on by some elec- 
tronics engineer or school to go into it more fully. But the present 
state of our investigation led Professor Schwartz to say that with 
the equipment he had, and with his own ability and experience, he 
was not able to detect an edited tape. It has provided quite a bit of 
amusement to people who listened to it, when you see how an innocent 
conversation can be turned into a guilty one as readily as it can. 

Now, getting back to the States we picked, in addition to New York, 
for the permissive States we picked Massachusetts and Louisiana, 
Massachusetts passed a law in 1920 permitting wiretapping by any- 
body with written consent of the district attorney or attorney general. 
That is quite unusual because it doesn’t prohibit private wiretapping 
or police wiretapping if the written consent of the district attorney 
or the attorney general is obtained. 

This would mean that a plant official or an owner of a store, who 
suspected employees and wanted to engage a private tapper to tap his 
own employees, could do so if he got the written consent of the district 
attorney, first making out a showing that there was some pilfering 
going on. 

Interestingly enough, this law came into being as a result of an 
exposé in Boston in 1919. Apparently, a private crime commission 
had planted a microphone in the office of the then district attorney, 
Pelletier, and the microphone stayed in that office for 2 years. 

When Pelletier found it, he exposed the situation, condemned it, 
and the legislature passed a law saying that you can’t do this without 
the written consent of the district attorney or the attorney general. 
That may be some reason why that law was so worded. 

Louisiana is the third State we picked to represent permission. 
That State has the broadest permission for law enforcement wire- 
tapping in the country. It was passed during the prohibition period, 
in 1927, and although wiretapping by private people is prohibited, it 
exempts police officials completely from the act. There is no restric- 
tion. The police do not have to get anybody’s consent so long as they 
wiretap in their investigation of crime. 

As I said, the two States that we picked to show no law whatsoever 
were Pennsylvania and Nevada, and both of those States, since 1957, 
have passed laws. 
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I might say, going back just once more to the historical review, as 
I have ‘indicated, the context of this whole subject clearly shows that 
we are not dealing with a new problem; we are dealing with a prob- 
lem that is at least 100 years old. At least from the very beginnings 
of electronic communication there were interceptions of electronic 
communications. Each generation seems to forget the problems of 
the past and considers this their own unique pr oblem. 

Now, in 1916, for instance, there was a tremendous investigation on 
wiretapping brought about as a result of a revelation that the mayor 
of New York in 1916 had authorized the police to tap the phones of 
five Catholic priests. A legislative committee headed by a member 
of the legislature by the name of ‘Thompson was created and was 

called the Thompson committee and investigated wiretapping in New 
York in 1916. Law enforcement officers who testified 

Senator Hennrnes. Who was mayor then, John Hylan? 

Mr. Dasu. I don’t recall. 

The Thompson committee heard testimony by police stating that 
there had been wiretapping in New York since 1892. 

I think one of the most interesting historical facts that we were 
able to find in our study is more recent than that and took place in 
1934. This committee might well be interested in it because another 
Senate committee o 1940 tried to get the facts. It had been rumored 
in the middle 1930’ that the Justices of the Supreme Court of the 
United States had had their telephones tapped. 

In 1940, a Senate committee subpenaed a number of private detec- 
tives from New York to Washington to get into the question of 
whether the Supreme Court had actually been tapped by a private 
agency. 

The investigation got nowhere and the matter was dropped. 

During the course of our investigation while interviewing certain 
members of a private telephone company in the western part of the 
country, I came across a gentleman who recalled this story to me and 

aid that he knew a man who was on the Federal Communications 

Commission’s raiding squad that actually uncovered the wiretap on 
the Supreme Court of the United States. He gave me the identity 
of this man and through a bit of investigation I located him in 
Washington, an elderly ~ gentleman who was quite concerned about 
the matter being brought up again but was willing to cooperate by 
relating that in about 1934 or 1935, while a member of the Federal 
Communications investigative staff, he was on the raiding squad and 
getting a tip from an unknown informer they came toa building close 
to the Supreme Court of the United States and there found a com- 
plete wiretap setup with a recording machine connected directly into 
the wires of the phones of the Justices of the Supreme Court of the 
United States. 

Apparently their coming had been known because somebody had 
just left. The place was empty, but the seat was still warm and a 
cigarette was still burning. 

They were told, according to this informant, to forget this for the 
rest of their lives. Apparently, the members of the Supreme Court 
of the United States themselves had never been told that this had been 
corroborated, although I think they had heard of the rumor that the 
phones had been tapped. 
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That was the end of it but for the purpose of our study, having 
checked with the person who said he saw it, we can report as a fact 
that the Supreme Court phones were tapped in the middle 1930’s, 

Now, the basis of the investigation, and the manner in which we 
got our facts, I think ought to be just dealt with briefly because I think 
the credibility of the facts are always in question. 

As I have indicated, we did not have subpena power and we had 
to go out and ask people about a very controversial subject and cer- 
tainly in some States about illegal acts. 

Ai first, we attempted to do this by the use of investigators who 
had had prior connections, whether through the Federal Bureau 
of Investigation or State police connection. 

As it turned out, the matter is so controversial, and the people who 
had at one time been connected with this topic were so concerned, that 
although they originally agreed to serve as investigators, during the 
course of the investigation they failed to disclose any fact worthwhile 
and indicated that they did not desire to continue with the investiga- 
tion. 

It then became necessary for me personally as director of the stud 
to make the investigation alone with the help of various people in an 
State I went into. 

I do want to state that I received complete cooperation from the 
National Association of Prosecuting and County Attorneys of which 
Senator Moss here at one time was president, and Mr. Silver is now 
executive vice president. 

I reported the facts of the study to the national association of which 
I am a member and asked for cooperation and cooperation was not 
only promised but was actually given and the district attorneys 
throughout the country extended me a cordial welcome in their own 
bailiwicks so far as they could within their own means, and gave me 
the opportunity to get information. 

I also spoke to police officials. I spoke to private detectives. I 
spoke to manufacturers of wiretap equipment. All in all, I inter- 
viewed about 300 people in about 7 jurisdictions. 

I do want to state at no time did we receive information from some- 
body on a hearsay basis. We did not question anybody who wanted 
to give information concerning what he said somebody else did. Every 
person we interviewed was an eavesdropper himself, using the term in 
its neutral sense and not any improper connotations—was a person 
who either employed it, authorized it, or actually engaged in installing 
the tap. So that we got our information right from the people who 
knew most about it. 

In most cases, we were able to get our information because we told 
them we were making a study for the Pennsylvania Bar Association 
endowment and we promised if they would give us the information 
we would conceal the source, and it was only because of this kind of a 
promise and this kind of a relationship that people who ordinarily 
would not be expected to talk about their activities were willing to 
do so. 

I may say that most of these interviews were not conducted in the 
offices of a law-enforcement official where the formality would miti- 
gate or work against full disclosure, but very often at a restaurant at 
lunch, at a bar, or at a dinner with a friend, and it was a relationship 
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that was established through my own personal position as a former 
district attorney, having knowledge of that field, talking to other 
law-enforcement officials. 

Private detectives were also willing to talk to us concerning their 
activities, also on the basis of preserving anonymity. 

Now, New York was one of the first and most important States we 
studied. The city of New York, actually, was the center of our study. 

Senator Hennines. Excuse me, Mr. Dash. For the purposes of the 
record, I want to say that I have just been handed a note that per- 
mission for this hearing to be conducted during the session of the 
Senate commencing this morning at 11 o’clock has been granted. 

Thank you. Excuse me. 

Mr. Dasu. In New York, we centered our study in New York City. 
New York seemed to us an important city because of the law which 
permitted wiretapping under a court order and the fact that there 
was experience under that court order. 

In addition the joint legislative committee, headed by Assemblyman 
Savarese, had conducted investigations in New York and gave us 
complete cooperation in the use of one of their staff investigators and 
the information they had received. 

As I have indicated, the New York police had been tapping tele- 

hones since 1892. The New York police and the district attorneys 
in New York have made a very effective use of wiretapping. I think 
for the record, one of the things that our report does indicate, and 
District Attorney Hogan, and District Attorney Silver, were the ones 
who presented us with most of our facts that the district attorneys 
and the police department, in New York, have found wiretapping an 
effective and successful weapon. 

District Attorney Hogan reported to the Celler committee and 
stated a series of cases. I spoke to him and got similar cases from him. 
Such matters as the waterfront rackets, the basketball fix cases, the 
investigation of the labor extortionist, Johnny Dio—all of these were 
oy combated through the use of wiretapping and court 
orders. 

In Kings County, the famous or notorious Harry Gross investiga- 
tion leading to the arrest of Harry Gross himself and the breakup of 
his bookmaking ring was effectuated through wiretapping. 

I believe as a result of our investigation in New York, our facts 
will refute the statement that wiretapping is not useful; that wire- 
tapping does not obtain law enforcement success. There is no doubt 
about it, that people who commit crimes, especially those acting in an 
organized criminal manner in the rackets, gambling rackets and vice, 
talk on the telephone. These include the most sophisticated criminal. 
After hearing, say, District Attorney Hogan testify before the Celler 
committee, that his office wiretaps, the next day, a sophisticated hood- 
lum might well talk on the phone and give incriminating evidence. 
Apparently, we have grown up using the telephone and don’t know 
how to talk without it. Recognizing, however, that these hoodlums 
and participants in crime talk on the telephone, they also know, ap- 
parently, that they are being tapped. There have been reports given 
to us by law enforcement officers that many of these people talk to 
their tappers. 
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In Philadelphia, for instance, there was one leader of a oe 
syndicate who every morning would get up and go to the phone an 
say, “Good morning; this is John Doe, American citizen,” and hang up. 

That was his way of greeting his tapper. 

There were quite a few others who would, in the course of a commu- 
nication, have some choice advice to a tapper. 

Mr. Starman. Mr. Dash, maybe sometimes the tappers can’t spell 
the names right. 

Mr. Dasu. Strangely enough, although many of these people began 
conversations with, “Be careful, the phone is tapped,” or “Don’t say 
anything,” within a minute or two the kitchen sink comes in. Appar- 
ently, they have not been able to use the kind of codes. They do try it 
sometimes. We have found that elaborate codes have been set up so 
that the person listening wouldn’t understand what they are saying, 
but very often the people who participate in these types of crimes are 
not very intelligent. They forget the code. They can’t understand 
and after a while they give the whole thing up and talk as freely as 
they can. 

Police wiretapping occurred in New York all the way up from 
1892 to 1957—and I would like to state that our study covered New 
York up to 1957—in 1957, through the efforts of the joint legislative 
committee, new legislation was passed, and in 1958 legislation was 
passed, making more stringent restrictions on wiretapping and bug- 
ging. Our study covered New York prior to 1957. 

Now, despite the fact that from 1892 until 1957 New York wire- 
tapping by police was successful and resulted in the apprehension and 
the conviction of a number of important criminals, still, wiretapping 
in New York, especially by the police, was pretty much out of hand 
in New York. 

Despite the fact that the New York law and constitution required 
wiretap orders, our study found that among the police and specifically 
among the plain clothesmen in New York wiretapping was done more 
without a court order than with a court order. 

The plainclothesmen were principally concerned with the investiga- 
tion of vice, gambling and, as frequently as they could, using often 
their own equipment, and not equipment owned by the city of New 
York, they would get on the line of a bookie, sometimes for the pur- 
pose of making an arrest, but also for the purpose of getting on the 
payroll of that bookie. We learned that around the time of the Harry 
Gross investigation and shortly afterward, that the New York plain- 
clothesmen wiretapping bookies often would break down the door and 
then set a price for permitting the bookie to continue in operation 
from $500 to $1,500 a month, depending on how lucrative the bookie’s 
operation was. They were fair. They continued to monitor and if 
business went up the price went up and if business dropped the price 
dropped. 

The question arose—I think I ought to say something about it— 
because Mr. Silver is here and has his own facts, that Mr. Justice 
Douglas in his book, “Almanac of Liberty,” stated that in the year 
1952 there were 50,000 orders in New York, wiretap orders. 

Mr. Sttver. 58,000. 

Mr. Dasu. 58,000, excuse me—58,000 wiretap orders in New York. 

Mr. Silver testified before the Celler committee that he received in- 
formation from the police department in New York as well as the 
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district attorneys in various counties, and that the actual figure in 1952 
was 480. 
Now, the Celler committee investigated into the difference between 
480 and 58,000 and called before them a Mr. Davis from New York 
who said that he had given the Justice his figures but the Justice had 
misunderstood them. He did not say 58,000 orders. He said 58,000 

taps and he included in that illegal taps as well as legal orders. 

We thought that we would do our best to see if we couldn’t get some 
accurate estimation of what the actual situation was. 

I would like to state that it is very difficult indeed to get statistics 
on wiretapping because, except where orders are obtained and specific 
records are kept by law enforcement agents, wiretapping is done on 
a hit and miss basis and no record kept of the taps, so that we at- 
tempted to reconstruct the number of taps done in New York on the 
basis of the equipment held by some of the units, as well as on the 
basis of the numbers of people involved, and their working hours, and 
to try and draw an approximation. 

Mr. StayMAN. Excuse me, Mr. Dash. Don’t the New York judges 
require any reporting back to them on the use of authorized wire- 
tapping ¢ 

Mr. Dasn. To my knowledge, no. 

Mr. StaymMan. No check? 

Mr. Das. No requirement under the statute and therefore, as I 
understand it, there is no reporting back. 

Mr. Stiver. Limit as to the amount of time you may have your taps 
on. 

Senator Henntinoes. That’s right. 

Mr. Dash, did you find in any States where wiretapping is pro- 
hibited by law that police or law enforcement officials were doing it 
in violation of the law? 

Mr. Dasu. Yes. 

I will leave for the moment the New York discussion to answer 
your question. Among the prohibition States California, as I have 
indicated, has prohibited wiretapping since 1862 and telephone tap- 
ping since 1905. Yet, in Los Angeles, up until 1950, and we could 
not discover any since then, with Bill Parker as the police chief, 
although it is rumored that there is, we found and talked to people 
who admitted to police wiretapping up until 1950 in Los Angeles 
and police wiretapping in San Francisco up to the present day. 

Interestingly enough, in a State like California where wiretapping 
is illegal, the police department and the district attorney’s office can- 
not show in their budgets wiretap equipment and you find a very 
unusual situation occurred which we uncovered. I think it was pretty 
much under wraps. The police used the device of employing private 
specialists and there grew up in California a number of expert private 
wiretappers, two of whom owned equipment, each amounting to 
$75,000 worth. 

When you know, for instance, that in Philadelphia the total amount 
of equipment we had in Philadelphia during the time we wiretapped 
was around $5,000 worth, you can get an estimate as to what each of 


these private detectives or private specialists had when they had 
$75,000 worth of equipment. 



















































516 WIRETAPPING 





They worked on police assignments, did wiretapping and bugging 
for the police, and in turn received sort of a carte blanche protection 
for themselves. I don’t believe they charged anything for their serv- 
ices for law enforcement. They made their money in domestic rela- 
tions and industrial tapping. ‘This occurred, we found, in California. 
In Illinois, where again wiretapping is illegal since 1927, we found 
that the Chicago police through a special squad had been consistently 
wiretapping. This is against the orders of the police commissioner, 
The police commissioner denied to me that his police ee 

However, I personally interviewed the leader of a squad and mem- 
bers of State’s attorney’s office corroborated his statement, and per- 
haps, without the commissioner knowing, or in direct defiance of his 
orders, the police in Chicago had been wiretapping. 

I find this, that although because of the prohibition it is kept under 
cover, there is no hesitation to wiretap. In any case in which the 
police, say in San Francisco or Chicago, believe that they should wire- 
tap, despite the prohibition, they wiretap. 

he difference again between California, Chicago, and New York is 
that the wiretapping done in Chicago and San Francisco is done as 
an aid to investigation. They don’t use the evidence in court. 

Senator Carrouu. Isn’t this generally true, whether it is a police 
department or the Federal agencies, where they feel they have to 
wiretap they wiretap although the evidence may not be admissible? 

Mr. Saar. In answer to your question, I would say on the basis of 
my study, yes. 

Senator Carrotu. For example, I am reminded that back in pro- 
hibition days the Alcohol Tax Unit used to have a squad to wiretap 
on the conspiracies of the big prohibition gangs. Have your studies 
included that? What is happening to date, for example, to investi- 
gate the Communist conspiracy ? 

Mr. Dasu. The study did not include that. We had to make a 
decision in the very beginning, sir, on the question of Federal-State 
coverage. And we concluded that with $50,000 to cover 1 or 2 years’ 
study, and a small staff, that we had all we could do to go around and 
cover seven representative jurisdictions, and we thought that we didn’t 
have either the manpower or the ability, really, to get into the Fed- 
eral question. We thought that the Federal question was so impor- 
tant and touched upon so many interests that we didn’t want to go in 


and come out with summaries or approximations which would not be 


based on a thorough investigation because the harm done with such 
an incomplete study would be worse than the advantages obtained. 
So that we stated in the beginning of the report that the report does 
not cover Federal investigation but only State and local investigations. 

Senator CarrotL. Just one more question: Do you find any States 
where the evidence obtained by wiretapping or bugging is admissible 
in evidence ? 

Mr. Dasu. Oh, yes. In every State, unless a statute has been en- 
acted to the contrary, where evidence no matter how obtained is ad- 
missible, wiretapping is admissible. 

In New York, wiretapping is admissible. In Massachusetts, wire- 
tapping is admissible. In Nevada, wiretapping is admissible. In 
Louisiana, it is admissible. 
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Where wiretapping in many States is not admissible, either because 
of a specific provision or in the Federal courts because of section 605, 
recordings obtained as a result of bugging are admissible right now 
except California, Illinois,and New York. Those are the three States 
which have enacted eavesdropping legislation dealing with micro- 
phones, but in the Federal courts today, Federal agents, planting a 
microphone or a transmitter—in narcotics cases, often there may be 
deeed in evidence the recording of the conversation. 

In all the other States I have mentioned, with the exception of the 
three, police may install microphones, transmitters, walk around 
with pocket recorders, and all that is admissible. 

There has been no law, generally there has been no proscription 
against that type of activity. 

Senator Carrot. Now we are coming into the era of electronics 
and more than just wiretapping or bugging. You speak of $75,000 
worth of equipment 

Mr. Dasu. Yes, sir. 

Senator Carroty. They have now developed equipment, have they 
not, that can listen through the wall? You can carry it on your per- 
son—what would you call that type of equipment? 

Mr. Dasu. Well, it has been rumored, and some witnesses who have 
testified for congressional committees, one of them Bernard Spindel, 
have testified to Buck Rogers—we shouldn’t use Buck Rogers any more 
because everything he has said has come true, but some advanced type 
of devices that can permit the person to listen in on conversations in 
a room without going in the room himself, and principally they have 
discussed devices that will throw a beam, supersonic beam. 

I can say this: That our investigation in the techniques was as 
thorough as I think anyone could make them. We not only made 
them through personal observation of the stockpiles of equipment 
owned by police and private operators, but we had an electronics 
expert make a study of them, of the Morse School of Electronics and 
Engineering—we have not found on the shelves of any private detec- 
tive or any police agency any of these devices. 

I think the technical section of our book reports in theory that 
you can develop a device which will send a beam, a radio beam or 
supersonic beam, which makes contact with a metallic disk to pick 
up vibrations on the disk and return a signal which will, if recorded, 
give youconversation. But this has not been developed at the present 
time to a point where it is used by anybody that I know of. 

Generally, the kind of investigations conducted by private detec- 
tives and police do not permit them to use the kind of expensive or 
large-size equipment. Most of this equipment is large. 

For instance, the parabolic microphone, directional microphone, 
received quite a bit of attention publicly. It is a microphone which 
can pick up sound a thousand feet away. It uses a parabola, a dish- 
shaped object, with a microphone in front, and it is directional so 
that it can be pinpointed, by use of a gunsight, on sounds a thousand 
feet away. 

Senator Carrot. Is this sort of listening device really on the 
market yet? 

Mr. Dasu. It is on the market and it has been developed by private 
detectives and they try to »~s it, but we found that although it is 
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directional it is not discriminating. You would have to have an ideal 
situation. You would have to have no other noise in the area. If 
there is any noise in between the subject of the observation and the 
microphone, you are going to get it all. It will sound like a bunch 
of hubhub. Most of these detectives who talk about this device say 
it is excellent if you are on the shore of a lake and if you are seeking 
to get whispered conversation from two people in a boat in the middle 
of the lake. The times in which the detectives have that situation to 
investigate are rare indeed. 

For instance, in Baltimore, the Baltimore police were very much 
interested in the parabolic microphone and a few years ago spent 
$35,000 trying to develop such a microphone for determining whether 
or not it would be feasible. 

They have abandoned the idea. 

So we can at least tell the American people today that any eaves- 
dropping that is being done in the country today is done by pretty 
standard, old-fashioned equipment. 

Wiretapping is done by people actually making contact with the 
pairs ona telephone. Very little induction tapping is going on today. 
Bugging is pretty much being done by a microphone which we know 
about which is wired to a tape recorder. The advance in this field is 
in transmitters. It is true today that they have developed tiny trans- 
mitters, sir, about the size of your little matchbox there, using tran- 
sistors which can be dropped in a wastebasket, and which will broad- 
cast a signal about 50 to 100 feet away, or a flat transmitter about 5 
inches by 4 inches which can be put in the back of a picture on the 
wall, in a hotel. They take the brown paper off the picture and put 
the flat: transmitter there to broadcast 200 or 300 feet. 

Senator Carrotu. Are you saying that they could take a transmitter 
the size of this matchbox that I hold in my hand and drop it without 
any wiring, just drop it in 

Mr. Dasu. No wires, It will pick up sound. If it is left in the 
office, they will have parked on the street right below a closed truck 
with “Joe’s Plumbing Supply” on the side, but inside there is a 
receiving set which would pick up the message and record it on a tape 
recorder. 

Senator Carrot. Would you be able to separate the other sounds 
that come from it? 

Mr. Dasu. This is broadcast, purely a broadcasting device. The 
reason why they have gone into this, is that the eavesdropper has a 
fear of being caught. A wired microphone can be traced to an eaves- 
dropper. By the use of expendable transmitters—they will find the 
transmitter but not the fellow listening in. 

Senator Carrot. Is it a costly device? 

Mr. Dasu. It depends. I think it costs a few dollars if the person 
makes it himself and these small devices are being handmade. 

Senator Carrotu. Do you find it is generally used by law enforce- 
ment officers in the aid of prosecution ? 

Mr. Dasu. The only law enforcement officers I came upon who were 
developing this type of technique were the police of Baltimore. I 

believe it is being looked into by other police departments. 

Senator Hennines. Mr. Dash, to follow up that same point, briefly. 
As you know, some students in this field are presently more concerned 
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with electronic eavesdropping and the use of parabolic microphones 
than with wiretapping. 

Mr. Dasu. Yes. 

Senator Henninos. Do you believe that this might be an area sub- 
iect to some Federal regulation? We would like your advice as to how 
you think that could best be eee 

Mr. Dasu. I think my personal view, and I don’t like always to be 
qualifying, but I have to be careful to emphasize that the study we 
made was an objective one. It was factfinding, and for two reasons: 
One, we thought it ought to be that kind of a study; we shouldn’t 
come to viewpoints or conclusions. But, two, we did get a tax-free 
grant from the Fund for the Republic and the Pennsylvania Bar As- 
sociation endowment whose director I am, as a tax-exempt group, a 
tax-free entity. One of the things we had to promise was that we would 
not recommend legislation or get into conclusions but just present the 
facts and let the people make their own decisions. 

So I don’t want to do anything to destroy that status. 

Yet, I can say that our study does show an almost untouched area, 
the area af electronic eavesdropping, that whereas so much attention 
has been put to wiretapping, the widest use of eavesdropping by 
private people and law enforcement today is through the use of micro- 
phones, transmitters, automatic cameras, closed-circuit television, and 
this is a new field. 

In philosophy, or in the spirit of invasion oi privacy, it is the same 
thing whether one listens to telephone communications or private com- 
munications in a room. 

As I have indicated, New York has gone the farthest in developing 
an overall eavesdropping policy. I believe that the Federal Govern- 
ment could well get into it. 

In those areas where it makes use of interstate communication, 
especially in the areas where broadcasting devices are used, or areas 
where telephone lines are used to carry the message, and that is very 
frequent—that would be a good area. 

Senator Hennines. Do you find any major city 

Senator Carroiu. I want to make this observation, that in the State 
of Colorado evidence illegally obtained is nevertheless admissible. 

Mr. Dasu. Yes. 

Senator CarroLtt. What they have tried to do in the State of Colo- 
rado is to get around this in a major case. I say to the chairman, it 
was not an attempt to wiretap, but to string their own lines into the 
Governor’s office and put a microphone in the grandfather clock of the 
executive chambers, and they were prosecuted and convicted under 
the old common law crime of eavesdropping and the conviction was 
sustained by the Supreme Court of Colorado. 

We had to reach back 300 years to find the crime. 

Now we are coming to a new field. This is really eavesdropping 
we are talking about rather than the wiretapping decisions. 

Mr. Dasu. That is what we call our book, the Eavesdropper. We 
have used the term broadly. Our study does not limit itself to wire- 
tapping, but to use of any device which will affect individual privacy 
by surreptitious factfinding. 

Senator Carrotu. I have not been in this field, and that is why I 
asked you about the great scientific advancement. The law enforce- 
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ment agencies are using these devices and techniques in aid of investi- 
ation. 

: Mr. Dasu. Yes. I don’t think, sir, you were here when I stated, 

I do want to emphasize that as an aid to investigation, law enforce- 

ment people who are using it are getting good results. People are in 

jail today for having committed serious crimes as a result of this 

technique. 

Senator Hennrnos. Did you find any major city among those you 
surveyed, Mr. Dash, in which illegal wiretapping was not practiced? 

Mr. Dasu. No. Every major city we looked at, illegal wiretapping 
was practiced. 

It was done on the theory that the community needed the protection, 
the law enforcement officer was given the job of doing the protecting 
and the people didn’t know what was good for them. The law en- 
forcement officers would have to do it anyway. 

As I said, in those cities where it was illegal, it was done, as an aid 
to investigation and not for evidence and usually employing the aid of 
a private specialist. 

I would say this, in the city of New York, because I would like to 
get this on the record that so far as the district attorney’s offices are 
concerned—this, by the way, pretty much applies throughout the 
country—district attorneys’ offices are not investigating offices. They 
are law offices prosecuting the cases. 

Senator Hennrnes. Except in the movies. 

Mr. Dasu. Except in the movies. 

Senator Hennes. The district attorney goes out and makes the 

inch. 
: Mr. Dasu. I think, especially because district attorneys are law- 
yers and more sensitive to the constitutional rights of citizens, I 
found, and the report shows that you find very little wiretapping or 
eavesdropping by district attorneys’ offices. 

Even in New York, in Kings County, where Mr. Silver is district 
attorney, and in Manhattan or New York County where Mr. Hogan 
is district attorney, I found that there was a minimum amount of 
wiretapping used pretty directly in areas of major crime and used in 
accordance with the New York law, first getting wiretap orders. 
This the report states and I do want to state it here. 

The area of illegal activity in New York, which is quite a bit because 
we come down to a figure, frankly, of 13,000 to 20,000 illegal wiretaps 
a year in New York City, is done by New York plainclothesmen, in 
violation of the law, and very often not for law enforcement. It is 
required that a law enforcement officer or a police officer get an order 
in New York before he wiretaps. Some of the excuses used by police 
officers for not getting orders is that when they are hot on the trail of 
a gambler they cannot take the time. One plainsclothesman told me 
that “I see a bookie or somebody go into a telephone booth and I know 
if I go to the police department and make an application to the legal 
division for a wiretap order and then have somebody go to the court 
to get the order, by the time I get back to the booth the conversation 
is over and he is not in the booth any more. So I am going to put 
that tap on, law or no law.” 

However, a good part of plainsclothes wiretapping is not done with 
that in mind, but too much of it was done with the idea of locating 
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the bookie to get on the payroll rather than to make a law enforcement 
arrest. 

We came to our figures briefly on the 13,000 to 20,000 taps by check- 
ing the amount of equipment held by certain divisions in New York 
and also by checking on the amount of people who were available to 
make the taps. 

For instance, in the criminal investigation bureau, they had 77 pen 
registers on their shelves. The pen register is a device which is used 
in conjunction with a tap to record the dialed-out number. It is called 
in some jurisdictions a dial recorded. It has different names, but 
principally on a ticker tape it will either give a number or a dot or a 
dash indicating the dialed number. ace 

We found through the statements made by the members of the crimi- 
nal investigation bureau that in any 1 day only 12 pen registers might 
be left on the shelf; at least 65 were out. Therefore, using an approxi- 
mation of a wiretap lasting usually a week—some can last a day—some 
ean last half an hour—some can last a year—but taking the average 
amount of a week with the 65 pen registers, we came to, for that unit 
alone, 2,000 to 3,400 taps a year, and mind you, the pen register is a 
luxury-type tap that is not usually used on all taps. It is an addi- 
tional piece of equipment to some taps, so that in from 2,000 to 3,400 
cases pen registers were used. 

I would think that in that unit alone there were many more taps. 

This unit states that it only tapped 181 times that year but it was 
our belief that if all that unit was doing was tapping 181 times a year 
they certainly would not need 77 pen registers ; 3 or 4 would be enough. 
There are approximately 400 plainclothesmen in the city of New 
York. We found through interviewing plainciothesmen that they 
were broken up into teams of two and usually one of each team knows 
something about wiretapping or owns equipment. Therefore, there 
are most likely about 200 wiretapping plainclothesmen in the city of 
New York. 

All we could do, and I recognize this as a rough approximation, but 
it ils —— 

Senator Henninos. Are you speaking of all five boroughs? 

Mr. Dasu. Speaking now of just New York City—five boroughs in 
New York City. 

Senator Henninos. That is what I am talking about. 

Mr. Dasu. That’s right. That the plainclothesmen, former plain- 
clothesmen and former telephone company employees approximate 
that between 50 and 100 taps are installed by the 200 plainclothesmen 
a day and if you take that figure and multiply it by a 5-day week, you 
come out to between 13,000 and 26,000 taps a year. 

Now, there is no other way that I can think of to arrive at the amount 
of illegal taps going on in New York. It has to be done by this rough 
approximation. It is rough, but I think it is realistic when one takes 
into consideration the amount of people available, the work schedule 
they work on, and the equipment that they have. 

Now, in addition, we found that many of the plainclothesmen who 
were actually interested in tapping for law enforcement purposes and 
who ultimately get an order, because if they are going to take a case 
to court and they are going to introduce this wiretap evidence in court, 
they are obviously going to get a court order; but we found from in- 
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terviewing plainclothesmen that very often they will sample the line 
before they get the order. If it is a good one, they will apply for an 
order. This will account for some of the really good conviction rates 
obtained on orders so that where the sample won’t show much activity, 
no order will be obtained; but if they are pretty sure they will get 
activity, an order will be obtained and they will get what they expected 
and it will usually produce a conviction. 

Now, one of the things that I think is important in considering an 
order system are the statements of many police officers and assistant 
district attorneys on the question of leaks. Some law enforcement 
officers who want to operate lawfully and who are wiretapping for 
the purpose of getting a conviction do not get an order because they 
fear a leak. 

Attorney General Rogers, Attorney General of the United States, 
testifying sometime in 1958 before a congressional committee, said that 
while he was an assistant district attorney in New York, one of the 
biggest things that plagued him were leaks through orders. By leaks, 
I mean somebody telling the subject of the taps, a racketeer or gambler 
that the police are on the line. 

Mr. Stayman. You mean this is distrust of the court system ? 

Mr. Dasu. Not necessarily the judge himself but a clerk in the 
court. Sometimes it has to do with the telephone company, an em- 
ployee who is violating the rules of the telephone company who, when 
the order is given to the telephone company employee, he is on the pay- 
roll of a gambler. In California, for instance, Mickey Cohen was, up 
to around 1949 or 1950, the overlord of gambling rackets in Los An- 
geles, the police were tapping and bugging his home phones daily. 
There was a bug in his den, built into the den by police dressed as car- 
penters, that lasted a year, and every conversation that took place in 
that den was recorded. But every day Mickey Cohen got a transcript 
of what the police had, because a police officer was giving him back a 
transcript. A telephone company employee tipped him off every time 
the telephone was tapped. 

_ SiayMan. Is he the one who played classical music at the same 
time ¢ 

Mr. Dasu. No; he was advised that the best way to defeat a tap or 
a bug is to hold your confidential communications in the bathroom 
with the shower running full force and whispering. Whether or not 
that did it, I don’t know. There are people who can screen out sounds 
and get to the voice; but he also took walks around the block when he 
had conversations of a secret nature. 

But the Chicago police have told me that any time they were trying 
to get on one of the “big boys,” there was a leak, and the tap was use- 
less. 

In order to check on this, one Chicago police officer told me that they 
believed this occurred in search-and-seizure warrants, also, so they 
went before a certain municipal court judge, and they applied for a 
search-and-seizure warrant on a gambling house. They tapped the 
judge’s phone at the same time. Right after they got the search-and- 
seizure warrant, they overheard on their tap the clerk of the judge 
calling the gambling house and saying, “Clean up, boys, the police are 
on the way.” 

So there they found a concrete evidence of the leak. This kind of 
practice occurred in Philadelphia. 
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In Philadelphia they use the term “tap burning”; you “burn a tap” 
when somebody leaks it to the gamblers. It is unfortunate and part 
of the total corrupt picture of those police who are willing to play into 
the hands of the gamblers. 

Senator Hennrnos. Now, in a State such as New York, Mr. Dash, 
where wiretapping is illegal except under authorized procedures, 
what part does the telephone company play in these little adventures? 

Mr. Dasu. If you were to ask the telephone company, they would 
say, no part. 

Senator Hennincs. Naturally, but what do they really do? 

Mr. Dasu. Actually, the telephone company is in a very peculiar 
position. Much of the illegal activity that goes on within the tele- 

hone company is against the rules and procedures of the company. 
F think it is fair to say for the telephone company that generally they 
are opposed to wiretapping and generally they do not like to cooperate 
with law enforcement officers or private people. 

Senator Hennines. They don’t want to be bothered, naturally. Of 
course, they wouldn’t want to be subpenaed and they wouldn’t want in- 
quiry made as to why they had authorized this or that or the other 
thing tobedone. They are concerned with public relations. 

Mr. Dasu. Public relations. They are concerned with loss of reve- 
nue. 

Senator Hennines. They are in business. 

Mr. Dasu. They want the telephone to be considered a confidential 
device. They want people to make more and more telephone calls. 
Any rumor or fact that indicates that the telephone can be tapped 
might make people make less telephone calls. Therefore, they are 
concerned with revenue. 

Mr. StayMAn. Mr. Dash, you recall that some of the strongest argu- 
ments against permitting wiretapping in the Olmstead case were made 
in the amicus curiae briefs filed by the telephone companies. 

Mr. Dasu. They have always taken very strong position. 

Now, as a matter of fact, what actually occurs is this: Insofar as 
police wiretapping is concerned, almost every police wiretapper, 
whether he be a plainclothesman or assistant district attorney, if he is 
assigned to supervise wiretapping, or a high-ranking police officer, 
has a contact in the telephone company. If it is a high-ranking po- 
lice officer, or district attorney, the contact is usually with an official of 
the telephone company and this is condoned by the company itself, 
but expected to be kept quiet and not to be admitted. 

As far as the plainclothesmen and wiretapping policeman on his 
own, the relationship is prohibited. 

The telephone company does not want any relationship with these 
wiretappers. 

Yet, unfortunately every plainclothesman and every private de- 
tective who wants to wiretap is able to find a telephone company em- 

loyee who, against the rules of the company, is willing to sell in- 

ormation. In New York for as little as $25 a plainclothesman can 
get line information to get on a tap. 

To show you, however, how weak the supervision of the line infor- 
mation is, the Savarese committee conducted an experiment. They 
believed—were told that somebody with the right type of language, 
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who knew the inside workings of the telephone company, could get the 
information they needed merely by calling for it and they conducted 
an experiment by having a former plainclothesman who at one time 
had been an employee of the telephone company, and he called on the 
phone and asked for the repair desk and said he was out on a job and 
needed the bridging points and pair and cable numbers of a specific 
telephone and a very sweet girl on the other side of the line within 
10 minutes provided him with all the information. All this was 
recorded for the Savarese committee. 

The telephone company was quite shocked that this could happen in 
New York and now claim they have taken measures to make this not 
as easy but I think you can do practically this in almost every major 
city in the country. 

Now, telephone officials cooperate with high-ranking police officials 
and do give information to the police. 

As I said, employees of the telephone company have been bought by 
racketeers, by private detectives and by law enforcement officers for 
small sums. The famous Broady case which took place in 1955 in 
New York is illustrative of how a private detective could get the 
services of a main frame man of a telephone branch. Two main 
frame men were paid by Broady, a lawyer, who'ran a wiretap factory 
in midtown New York, to string a cable from the telephone company 
office in that area, from the main frame right to an apartment house 
where he was able to use 10 spare lines connected with automatic 
recorders and thereby had control of over 100,000 telephones falling 
within the exchanges of Templeton, Plaza, Murray Hill. Ten ata 
time, 100,000 telephones could be tapped by Broady merely by the main 
frame operator connecting the desired number with one of his spare 
lines going through the cable. 

Now, you might think that the telephone company people get a lot 
of money doing that. One of the fellows doing this got $35 a week 
from Broady. The other one who really did a lot of work and set up 
equipment received $100 a week. 

So, for their activity they don’t charge very much because Broady 
in turn was able to charge handsome fees for tapping phone lines of 
John Jacob Astor and Ann Corio and some of the largest industrial 
concerns in the midtown area. 

Senator Carrot. Let’s talk about a wiretapping that comes as a 
result of a court order. What is the responsibility or the practice of 
the telephone company ? 

Mr. Dasu. In New York, the copy of the court order has been given 
to an employee, the special agent division of the telephone company, 
and the pair and cable numbers for the telephone and the order has 
been given to the law enforcement officer. The telephone company 
taking the position that they are authorized under the New York law. 

However, what they won’t do, and this has been requested by the 
district attorney’s office and at the police department, is to set up @ 
leased line. Some informed people believe that this is the best type of 
wiretapping. If you have a leased line going right to the police 
department or the district attorney’s office, you don’t have to send a 
man out on the street to go into a ment or up a pole. All you do 
is let the telephone company know that you want to be connected into 
a given phone and they connect that phone to your leased line and you 
can record it in your own office. 
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Senator Carrot. Let’s put it differently. You mean there could 
bea line leased by the law-enforcing agencies ? 

Mr. Dasu. That’s right; a spare line. 

Senator Carrotu. A spare line and at any time, any place within 
that area, based upon the court order, all they have to do is connect 
it into the line? 

Mr. Dasu. From the main line. This is done in Rochester, N.Y. 
There is a private telephone company set up there. This is done in 
England. It is done in Baltimore and other places in the coun- 


try. 
“But in New York, the New York telephone company will not give 
this service to the district attorney or police on the ground that they 
have claimed that they may be sued by private parties under the 
Federal Communications Act. 

Senator Carroty. By the same token, then, the law-enforcin 

cy could have a leased line with the telephone company an 

that if they desired to operate without a court order in certain areas 
it would give them access to every private line in the area. 

Mr. Dasu. If they had an accomplice at the main frame it would. 
A leased line is a spare line connecting the district attorney’s office 
with the telephone main frame and in order to be able to be connected 
on that spare line with any telephone in the area, somebody at the 
main frame would have to connect your spare line with the line of 
the suspect call so you need an additional person. You would need 
somebody at the main frame to do that and usually that would be 
done under court order. 

Senator Hennines. In your opinion, would the British system, 
with tapping and recording equipment installed at the police depart- 
ment, help control unauthorized tapping ? 

Mr. Dasu. What it does is this: It narrows or restricts the num- 
ber of people working in the field. The area of illegal wiretapping 
generally has involved the underpaid, low-ranking police officer who 
is out on the street with equipment, who uses it for blackmail or 
whatever reason he wants to because it is a handy device to get into 
private communication. 

He has a right, say, in New York, to be out on the street with 
that equipment under the general legal right of a policeman to wire- 
tap if he has an order. But no one knows or no one really has a 
right to question every police officer who has equipment because he 
may have an order. 

If, however, the equipment was all controlled and in one spot and 
under the control of a high-ranking officer whose character and 
integrity could be vouched for, then of course you would have the 
opportunity to misuse this device much more restricted. This is the 
London system in England. The metropolitan police use it that 
way. 

Now, if you want, I could go just briefly to a couple of — 

Senator Carrotu. May I press that point a little more? What you 
would be doing is fixing the responsibility within the department 
itself for certain machines. I think you testified that there could 
be a tapping of the line for a sampling device. 

Mr. Dasu. Yes, sir. 
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Senator Carroty. After they find they hit paydirt they go into 
the court and continue. How do you separate the evidence you get 
without an order from the evidence you get with an order? Under 
the London system, at least you are going to fix responsibility. 

Mr. Dasu. I would say that the Savarese Joint Legislative Com- 
mittee in New York, in their report, stated that exactly, that if there 
is to be law enforcement wiretapping, the wiretapping, the joint 
legislative committee in New York felt was the safest, was the wire- 
tapping through leased lines which would permit the district attorney 
to get his interceptions but have it controlled in one place with only 
a few officers actually responsible for it, and any other wiretapping, 
any other party out on the street having equipment or doing anything 
else with it would be violating the law. That would be an easy 
thing to prove. You could pretty much centralize your activity in one 
small room. 

Senator Carrotn. May I offer one observation at this point, Mr, 
Chairman. I know of a case many years ago where there was sup- 
posed to be an illegal agreement in the making between a certain dis- 
trict attorney’s office and a wire chief and contrary to the rules of 
the telephone company. Under the agreement the district attorney 
could have access to all the telephones through this wire chief work- 
ing with him. 

This is another danger if you move into this field. You legalize this 
sort of thing. 

Mr. Dasu. In this area, what has happened, unfortunately, that you 
are dealing with a weapon that holds great reward for those who can 
use it for their own purposes and again you are always thrown back 
on the question of personnel who are going to use it. 

Putting on the other side of the hat, objectively, putting forth the 
police position, on that issue alone, a policeman will say that doesn’t 
this apply to all police activties, search and seizure, the right of police 
to enter a home, the carrying of a gun by a police officer which is indeed 
adangerous weapon. You are pretty much dependent on the integrity 
and the honesty of the man society has entrusted that weapon to and 
although this 1s greater and the danger—maybe it is a question of 
degree rather than kind 

Senator Carrotu. I want the record to show I am not passing judg- 
ment. I know that in some areas where you are trying to combat 
organized crime it is difficult. In the rural areas of the country, the 
challenge posed by big criminals and nationwide syndicates consti- 
tutes a rea] problem. 

Senator Hennrineos. Senator Carroll, would you preside for about 
5 minutes? I wascalled to my office. 

Senator Carrot. I will preside right from here. 

Mr. Dasu. Leaving for a moment the police and law enforcement 
wiretapping, I think it is relevant, one of the things we did learn 
with regard to private wiretapping, private wiretapping is wide- 
spread throughout the country. We found it in every city. Private 
detectives are generally the persons who are called upon by lawyers 
to find somebody who will do a tap, install a tap. ‘The private detec- 
tive rarely, indeed, himself, installs a tap. He doesn’t know how to 
do it. 
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A private detective usually gets the help of a police officer and we 
found in many, almost every city we looked into, certain police officers 
were willing to work for private detectives on their own for a fee to 
install taps, or a telephone company employee, or a special wire- 
tapping specialist who does that type of work, and we found this in 
Philadelphia and Chicago, and this is new, certain sound recording 
companies or houses where they have this equipment ostensibly there 
for the purpose of making records or selling equipment, but they 
rent out the equipment for wiretapping and sometimes also provide 
theservice of installing it. 

Now, this area of private wiretapping includes the domestic rela- 
tions activity which is a constant one, the jealous wife checking on 
the husband as well as the jealous husband checking on the wife. 

By the way, the private detective who does this kind of wiretapping 
is generally unscrupulous. We found that a private detective hired 
by a wife will go to the husband and sell out for a higher fee to check 
back on the wife. 

In fact, in one situation uncovered by the Savarese committee, a 
private detective put a tap on the telephone of a large industrial 
concern. Later, the industrial concern hired another private detective 
to find out whether its line was tapped. This detective hired the 
detective who put the tap on to locate the tap. He went in, and there, 
for another fee, located the tap and was paid for it. 

So there is a lot of doubledealing in this area and shows that here 
is a very dangerous weapon in the hands of unscrupulous people 
willing to do anything. 

Senator Carrot,. What did you find about the laws for punishing 
the private detective? 

Mr. Dasu. In every case the private detective was violating the law 
and in every State of the country the law prohibits private wire- 
tapping. Those States which permit enforcement prohibit the pri- 
vate—— 

Senator Carroti. Are the penalties severe ? 

Mr. Dasu. Some are a year, or in New Orleans, 3 months. One 
private detective caught in Los Angeles tapping the telephones of the 
attorney general was given a 30-day suspended sentence. That, by 
the way, isn’t the real point. Ifthe penalty is imposed, it might mean 
something, but as a matter of fact, private wiretapping has been going 
on for about 100 years without any law enforcement at all, relatively 
speaking. I don’t think there has been more than a handful, half a 

dozen cases in California, of prosecution in 100 years of prohibition. 

Now, in New York, there have been very few private detectives who 
have been prosecuted. There have been some. There have been three 
or four in the last 5 or 6 years, but generally private detectives know 
they can get away with it without prosecution. One of the reasons 
they get away with it is that the police department, the district attor- 
neys, and even the Federal law-enforcement officers hesitate prosecut- 
ing private wiretappers because when they prosecute private tappers 
they bring into the open wiretapping. Since the law-enforcement 
officers themselves want to wiretap and don’t want any scandal, they 
would rather not prosecute because the law will that way remain 
uninterpreted and they themselves are not involved in a prosecution. 
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This does not mean that there haven’t been some prosecutions. In 
New York City and Kings County there have been prosecutions of 
private wiretappers. But again take Broady who installed this tre- 
mendous tap factory where he could tap 100,000 telephones, he has 
been convicted. I think his sentence was for 2 years. He is still on 
appeal. The only person who went to jail was Mr. Keating, the head 
i private crime committee who informed everybody about it. He 
was the one who tipped off the newspapers that this thing was oc- 
curring and District Attorney Hogan called Keating before a New 
York Sa grand jury and asked Keating who was his tipster, 
Keating refused to tell and was sentenced there for contempt. In 
the most vicious and widespread wiretapping that has ever occurred in 
this country, as I repeat, only one man went to jail and he was the man 
who informed on it. 

The private wiretapping goes beyond domestic relations cases. I 
think one of the wider users of private wiretapping are industrial 
concerns today. Businessmen have learned that for industrial, in- 
ternal plant security, wiretapping and bugging is an execellent de- 
vice. In New York, as in other cities, you will find plants putting in 
closed circuit television, recessed in the walls, to watch production 
personnel. Men’s and women’s, ladies’ rooms have been bugged to 
find what the employees really think about the company. Buyers 
have been bugged to see if they are getting kickbacks from the seller. 

This is being done, this is all being done through private detectives 
and specialists who sell a bill of goods to these industrial concerns 
that they can save thousands of dollars of money by checking on their 
own employees. This is a lucrative field for the specialist. 

Up until about 1957, the law in New York permitted subscriber 
tapping. The Applebaum decision held that a subscriber to a tele- 
phone could tap his own phone so that if you were a plant owner 
and were a subscriber to 100 telephones in your plant, you had a right 
to tap every single one of these phones; but the New York law was 
amended and in 1957 the Applebaum decision was legislatively abol- 
ished. What you have now is that only a party to a call may record 
it or have it intercepted through an extension line. You may be a 
fellow who pays the bill but if you are not on the line you may not 
intercept a call. This affects a lot of private wiretapping in New 
York, because a lot of it was done in domestic relations cases where 
the husband who pays the bills, while he was away at the office, hired 
a private detective to tap his own phone, and this was legal, and was 
the Applebaum decision, but since 1957 even that is illegal. The hus- 
band may not tap his wife’s conversations unless he is a party to the 
line and the kind of cases he wants to tap he is not a party. 

Senator Carrotu. In your studies, did you examine whether in 
this industrial wiretapping or eavesdropping there was any conflict 
of action between the industrialist and the telephone company ? 

Mr. Dasu. Very often the man who was hired to do the job had a 
telephone company contact. I won’t say that it is the telephone 
company. It would be an employee of the telephone company. Very 
often when elaborate setups are made, multiple stations, so that the 
employer can listen in on a number of employees, he can legitimately, 
or was able in the past, or in some cities still today get the telephone 
company to install these multiple master listening devices which they 


—— 


3-2 


ga43astrse me Fs 


e- 
in 
on 
to 
TS 
or, 
on 
ns 
IT 


er 
le- 
er 
ht 
as 
o1- 
rd 
a 
ot 


ict 


la 
ne 


, 
, 


he 
ly, 
ne 


ey 


' 


WIRETAPPING 529 


consider are extensions only. But as extensions, they are really eaves- 
dropping devices on the employees’ calls. _ 

Senator Carrott. What about going into the homes of the em- 
ployees? If they can go that far, do they have leased lines 

Mr. Dasu. They were leased lines in the sense that they were exten- 
sions of telephones in their own plants. 

Senator Carroti. What about any evidence or any of your studies, 
whether they were permitted to go into homes of employees ? 

Mr. Dasu. In certain cases we found certain employers did tap 

hones of employees they suspected in homes through private special- 
ists. In such cases the fellow doing that tapping would have access 
to telephone company information. 

Senator Carrotu. In other words, this illegality could extend into 
any phase of life where they are doing this wiretapping and eaves- 
dropping ? 

Mr. Dasu. What we found was this, sir. Once the industrialist or 
the plant owner started, his appetite was whetted. When he saw the 
results that he could get through eavesdropping, that is. Very often, 
his purpose was to his mind legitimate, protecting his investment. 
There was no limit to what he would do. He was sold on the devices. 
He was sold on the expert who was working for him. He would tap 
the home phones, tap a competitive’s phone, or tap in his own plant. 

The techniques, very briefly, I think it is important that people 
know this, the private wiretapper who does go out and do this tapping 
does not do it at nighttime, does not do it in the alleyways or skulk 
orhide. Your private specialist who taps a microphone does it in the 
open and right in front of youreyes. In this country, we are bedeviled 
by people who come to homes and check meters and car repair people, 
telephone company people, who legitimately have a right to check our 
lines—the private specialist fits himself right into that American 

icture. He has usually a green telephone company truck which he 

as bought used. Almost every one of them have it. He usually 
bedecks himself with wires and screwdrivers and pliers and has wire 
hanging all over him, the more the better. He will walk right up toa 
home and ring the doorbell and say, “Madam, I am from the telephone 
company ; your line has been reported, trouble on the line.” 

The dear lady usually opens the door, shows him the telephone, and 
sometimes lends him a screwdriver, if he needs it. 

We have one case where a wiretapper walked into a restaurant and 
told the owner that the telephone booth there was out of order and he 
had to repair it. The restaurant owner pushed back tables, made 
people leave to eat in another place in the restaurant, stood and 
watched him while he installed a wiretap and thanked him for his 
services as he left. 

Wiretappers have worked on the top of poles in the presence of 
police and supervisors of the telephone company. One time a super- 
visor commented, “They have got you working up there pretty late.” 

His answer was, “Yes, it is a tough job.” The supervisor replied, 
“Well, don’t work too hard,” and departed. Take the lawyers’ of- 
fices, professional people’s offices, any big office building—they have 
maintenance men who go in and out of the offices and I have been able 
to observe the telephone multiple box of a large office open and a man 
standing on the ladder working on it and no one questioning as to 
whether he was a maintenance man and had a right to be there. 

45495—60—pt. 3 —3 
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They have walked in, as I said, to any office or any place and in the 
presence of the person who is being tapped installed the tap in the 
guise of arepairman. I think that this is quite noteworthy and might 
lead people to do a little more questioning as to the authenticity of a 
man who comes to their home. 

Senator Carrott. How do westopthis? This thing has grown toa 
wide extent—you talk about the industrial field, the law enforcement 
field? Have we become a nation subject to all these electronic eaves- 
droppers and wiretappers and buggers? How do we end it? 

Mr. Dasn. It has expanded in the labor field as well where the 
labor unions are tapping the management and management are tap- 
ping labor. 

When labor and management are around the table holding a con- 
ference, management walks out to allow the union leaders to talk it 
over amongst themselves. They usually walk to an adjoining room 
where they have a listening device connected to a bug in the discus- 
sion room. 

They explain that what they did is not eavesdropping but that the 
labor people really have a problem they have not been able to com- 
municate to management, that if they could listen to the conversa- 
tion they could see where the real problem lies and go back and 
adjust it. 

Now, the closing rooms of automobile agencies throughout the coun- 
try—it is an increasing practice—usually have a microphone in the 
room. So just as the husband and wife are about to buy the car and 
they are undecided because of certain things that they want, the sales- 
man excuses himself and leaves to goes to a listening device. 

At that time, when they are alone, the wife might tell her husband 
that if it was only $10 cheaper, or if they only had undercoating 
thrown in for nothing, they would buy the car—he comes back know- 
ing what the problem is and makes the sale. This is a widespread 
activity. 

No law—let me put it this way, briefly—every State that has had a 
prohibition has had no effect on these practices. Whether that means 
the prohibitions cannot work, I cannot say. All we can do is tell 
you what we found and what we saw and what we have seen is that 
it is a practice among many people to seek private conversations of 
others and that law enforcement has not been able to effectively deal 
with it. 

One, because it is very difficult to investigate and find and, two, 
because law enforcement very often is in a peculiar position. 

If they are in a State like California where it is illegal and they 
are violating the law themselves they certainly are not going to call 
attention to it. 

In New York, where it is legal for law enforcement they generally 
have a difficult time proving their case or finding it and, too, even 
New York police don’t like to get into the private wiretapping too 
much and this is a very sensitive subject and the less said the better, 
they believe. 

Senator Hennrnos. We understand you are going to submit a copy 
of galley proofs of your book which 1s now in preparation—— 

Mr. Dasn. Yes, sir. 

Senator Henninos. To the subcommittee for our use ? 
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Mr. Dasu. I need what I have here for corrections. 

Senator Henninos. I don’t mean today. ' 

Mr. Dasu. I will do that. It will be part of the published book. 

Senator Hennincs. You know how much we appreciate your will- 
ingness to cooperate and give us the valuable information you have, 

fr. Dasu. I would like to say in conclusion that with regard to our 
study and investigation, if you need any additional help, 1 would be 
very glad to do what I can. ; ; 

The Pennsylvania bar study had for its purpose the making of a 
fact-finding study and not legislation. 

But we want to get before the public our information, and any- 
thing in our study is available to the committee. 

Senator Hennines. Thank you very much. 

Senator CarroLt. Would you say, Mr. Dash, that knowledge of the 
true facts is the one last thing that might stir at the grassroots to 
build opposition to this widespread practice? This problem must 
be met by the people at home, in the States themselves. 

Mr. Dasu. I would say this in answer to you: You are absolutely 
right for this reason: In cities like Boston, Los Angeles, San Fran- 
cisco, New Orleans, when I went in I inquired among representative 
people, newspaper editors, lawyers, law enforcement people, what the 
situation was in their own cities in wiretapping and eavesdropping. 
In most of these cities I received the answer that there is none here. 

Then we made the investigation right under their noses and we 
came up with the facts of wiretapping. There is a lot of complacency 
in the country today—people think it doesn’t happen here—— 

Senator Carroiu. They don’t know what is going on. Isn’t that 
really what you would say ? 

Mr. Dasu. I think that is more accurate. 

Senator Carrouu. I have not listened to this for many years and 
I didn’t dream that this thing is so widespread. We could easily, 
if we put the stamp of legal ——— on this, we could become a 
Nation of eavesdroppers or stool pigeons; when you think of the 
devices that can be used in an industrial society, they could invade 
the homes. 

On the other hand, they have this problem of how to meet organized 
crime and the syndicates and what has happened 

Mr. Dasu. I admit that is—you have defined the problem. 

Senator Hennines. That is the entire problem, or certainly the main 
facets of it. 

Mr. Dash, again I want to thank you on behalf of the Committee 
on the Judiciary and this Subcommittee on Constitutional Rights for 
your splendid and enlightening testimony. 

Mr. Dasn. It has been a pleasure being here. I thank you. 

Senator Hennines. I have heard it said that lawyers don’t make 
good witnesses. You disprove this. 

Thank you, sir, very much. 

A short recess was taken.) 

Senator Hennines. The committee will please come to order. 

We have the honor of having with us today a very distinguished 
law enforcement official, distinguished lawyer, and legal scholar, the 
Honorable Edward S. Silver. 
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Mr. Silver is district attorney of Kings County, N.Y., and has been 
so for the past 6 years, I believe. 

He is also past president of the New York State District Attorneys 
Association and is presently vice president and, as I understand it, 
president-elect of the National Association of County & Prosecuting 
Attorneys. 

I can say more about Mr. Silver but will content myself at this 
time with introducing him in that fashion and letting him proceed in 
his own way, if he will, to discuss the matter now under consideration 
by this subcommittee. This is, as we all know, wiretapping, eaves- 
dropping, and the Bill or Rights and cognate matters, with a view to 
ultimately suggesting some legislation or forebearing, indeed, to sug- 
gest legislation, if that be the decision, when our hearings are con- 
cluded. 

So we welcome you here today, Mr. Silver, and thank you very 
much for your appearance. 

You may proceed, of course, in any manner that you like. 


STATEMENT OF HON. EDWARD S. SILVER, DISTRICT ATTORNEY, 
KINGS COUNTY, N.Y. 


Mr. Strver. Mr. Chairman, Senator Carroll, it is a pleasure for 
me to be here. 

Just so the record be straight, I am not the president-elect of the 
National Association of County & Prosecuting Attorneys. 

Senator Henninos, That is what they told me. 

Mr. Siiver. I am the executive vice president. I think, according 
to the laws of succession it is a likelihood that I may become that at the 
end of July this year but I don’t want to prejudice my chances for 
that post by any premature predictions. 

Senator Hunnines. It is not a fait accompli, that is the point. 

Mr. Stiver. Mr. Chairman, it is a very unfortunate thing that when 
we discuss this subject, we have to use the words “wiretapping and 
eavesdropping” which in themselves 

Senator Henninos. They have a connotation. 

Mr. Strver. A very evil connotation. 

Senator Henntnas. Like juvenile delinquency. But we have to use 
some words, or some phrase, to describe what we are talking about. 

Mr. Suver. I was trying to think of a word, and perhaps someone 
will get a modern word or phrase for modern crime detection device. 
When we do that, we will be a bit ahead of the game. It will en- 
courage clearer thinking of this subject before us. 

I do want to say this about the testimony of Mr. Dash. He has so 
well said—I have given him every possible help I could in his inquiry, 
but the one thing that he has made clear is that no law or court de- 
cision will have much effect on unlawful wiretapping by private indi- 
viduals, whether in labor or business, or police who are corrupt. At 
the outset I should say that the record of the district attorneys show 
that nobody has been more vigorous than we have been in making 
the laws as stringent as possible against any private people, not onl 
doing any eavesdropping but even owning equipment. We must al. 
ways keep in mind the distinction between law enforcement agencies 
who are fighting crime, and private persons or groups who use wire- 
tapping for their nefarious purposes. 
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He has indicated that law enforcement agents have some reluctance 
about prosecuting people who are in violation of eavesdropping laws. 
That is not so. In New York State where we have, as Mr. Dash has 
said the most forward-looking and best laws on the use and control 
of wiretapping, we do not hesitate to prosecute people who violate the 
laws. In fact, in April of this year we indicted and convicted two 

lice officers for improperly tapping a wire without a court order. 

hey have of course been dismissed from the police department. 

We even tried a deputy police inspector but the jury was evenly 
divided and the case resulted in a mistrial. After thoroughly review- 
ing the case everybody felt it better to dismiss the indictment and let 
the police department proceed with its departmental trial. After 
the jury disagreed we then dismissed it because we didn’t think we 
could possibly prove the deputy inspector’s guilt beyond a reasonable 
doubt. 

We only indicate that to show that district attorneys, at least in my 
part of the country, have no hesitancy whatever to prosecute anybody 
against whom we have evidence of wrongdoing, even law enforce- 
ment officers. 

Now, there are organizations, and there are people who feel they 
have to be against wiretapping, because by doing so it kind of makes 
them ipso facto “liberals,” whatever that word means. I don’t 
know just what it means—but if the term means a love and devotion 
and a constant watchfulness of our liberties as Americans, which I 
enjoy, and I want my kids and grandchildren to enjoy, then I will 
take the label too. 

A lot of people are very careless about what they say when they 
deal with the problem of wiretapping. Everybody sort of likes to 
wrap themselves around with the robes of Mr. Justice Holmes and 
Mr. Justice Brandeis and they talk about the Olmstead case (277 U.S. 
438; 485 Ct. 564) and they like to use the term “dirty business” in con- 
nection with wiretapping, but I doubt whether 1 percent of those peo- 
ple have ever read the Olmstead case. 

The Olmstead case dealt with a situation where Federal officers in 
connection with some bootlegging case in violation of the statutes * in 
the State of Washington—unlawfully tapped wires and on the basis 
of these unlawful taps, convicted the defendants. It’s important to 
keep in mind how the phrase “dirty business” was born. 

Both Mr. Justice Holmes and Mr. Justice Brandeis said that law 
enforcing agents should not violate the law. No district attorney 
argues with that. Thus the Olmstead case and all talk of “dirty 
business” has no reference at all to a situation like the State of New 
York where our constitution in a provision similar to the search and 
seizure clause, and by enabling statutes, gives the district attorney 
and other law enforcing agent as higher police officials the right to 
oP wires under certain conditions. If they will sign an affidavit in 
which they say, under oath, that they have reason to believe they can 
get evidence of crime by setting forth sufficient facts to justify the 
conclusion, and subject disesisllven to examination by the court to 


*The Washington statute read as follows: “Every person * * * who shall intercept, 
read or in any manner interrupt or delay the sending of a message over any telegraph or 
i eee cs 22). * shall be guilty of a misdemeanor’ (Remington's Comp. Stat. 1922, 
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justify the reasonableness of the request for the order, then and only 
then can an order be procured to tap a wire. The order is for a lim- 
ited time of 2 months and can be renewed only on a showing of 
reasonableness. . 

Wiretapping by law enforcement agencies only with the proper 
safeguards which I have indicated doesn’t mean that one is not very 
alert to civil liberties, with which I think all of us are very con- 
cerned. I would like to say that, for example, the New York State 
District Attorneys’ Association has sponsored more bills for the pro- 
tection of defendants—I am talking about district attorneys—has 
sponsored more bills for the protection of defendants than the Civil 
Liberties Union or any bar association in our State. 

Just to give you some of the things we have been sponsoring and 
trying to get our legislature to pass, we introduced the bill that an 
indigent defendant by getting a court order may get daily minutes 
and such moneys as he may need to hire experts to prepare his defense, 
The district attorneys introduced that, not the Civil Liberties Union 
or the bar associations. 

Senator Henninos. You believe, Mr. Silver, as do some of us who 
have had experience in the prosecution of felonies in large cities, or 
indeed in smaller communities, you believe that the prosecutor, the 
district attorney, has a duty to the public and embraced within that 
duty is the duty to the defendant, to see that the defendant has a fair 
trial ? 

Mr. Stiver. He had a very clear duty to the defendant, as I had 
occasion to say just that recently when the Legal Aid Society of our 
city at my suggestion and others sent over some of their lawyers to 
help defendants defend themselves. 

In a true sense, I never win or lose a case in the sense that a fellow 
wins or loses a ball game. We present the evidence we have. We are 
careful to see that the evidence is correct. If the jury comes out and 
says not guilty, I don’t have the feeling that I have lost the case. 

Senator Hrennines. Prosecution isn’t a game, 

Mr. Stiver. Exactly, Mr. Chairman. 

Senator Hennirncs. We hear some claptrap about fellows who 
never lose cases. I have often said that the ones who never lose cases 
are those who have tried practically none, or liars. 

Mr. Sriver. I have, for example, a copy of my 1955 report and 
it is clear that I didn’t write this in connection with this hearing— 
permit me to quote from the foreword of that report: 

While I welcome comparison of the work of my staff with that of any other 
district attorney’s office throughout the State, I have abstained from quoting 
percentage of successful prosecutions because of my sincere belief that it is 
not a true measure of the work of the district attorney’s office. Justice, and 


only justice, must be our goal and a desire for results that will insure 
statistical excellence may frequently interfere with the attainment of this end. 


It is a philosophy which I am sure not only I hold but the vast 
number of district attorneys throughout the country. 

Senator Hennrines. You and I know when they start racking up 
their percentages of convictions those include many, many cases in 


which pleas of guilty are entered and in which the defendant doesn’t 
even offer a defense. 
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Mr. Strver. Mr. Chairman, if I were concerned with the percent- 

es of wins, I would just tell my grand jury department, don’t ever 
indict anybody unless you are pretty sure we will convict them in 
the trial court, which means that bums and crooks and racketeers 
would not be indicted because district attorneys would be concerned 
with their “batting averages.” 

We will give the hoodlums and racketeers as tough a time as we 
can if we have the legal rights to do it. We can never tell what addi- 
tional evidence we can procure after indictment. If we have suf- 
ficient legal evidence to indict we do so. We are not concerned 
with percentage of wins. 

If I may continue, for example, in New York State some crimes 
become a felony if they are committed the second time which are 
misdemeanors the first time. Under such a case we put the fact of the 

rior conviction in our indictment. We felt it is unfair to the de- 
Fondant to read to the jury the fact that this man has been convicted 
of the same crime on a prior occasion. The jury is likely to feel he has 
been convicted of drunken driving once and the jury is likely to say, 
if the fellow was drunk once, I suppose he is guilty this time too. 

We introduced a bill which would prohibit the district attorney 
from mentioning it during he trial of the case if the defendant 
would admit the prior conviction on the court record out of the 
hearing of the jury. 

Again I say, the district attorneys introduced that, not the Civil 
Liberties Union, or the bar associations. 

We have in New York State a law under which we can treat an 
offender under 19 years old as a youthful offender. Under the 
youthful offender treatment if a young man commits a crime, on 
the record he may say he has not been convicted of a crime. 

Now, sometimes the youthful offender may have gotten the youth- 
ful offender treatment even for perjury or some degree of robbery. 
He may testify against a defendant charged with a crime and he is 
not permitted to be cross-examined even about the act under which 
he got the youthful offender treatment. 

In other words, the defendant has no way of attacking the 
credibility of a witness against him. 

We have introduced legislation to say the defendant should have 
that right. 

Again I say the district attorneys did that. 

In some situations, where a man has been sentenced improperly, 
even though he may be a multiple offender, the thing may not come 
to light until after he has done more time on the crime than he should 
have on which the sentence is changed. In other words, he might 
have been given 5 to 10. He may have done 6 years of that or 5 years 
and then it is found that he should only get 3 but he is in jail on 
another crime. If he had done more time on one, he ought to getting 
credit on the one that he is serving time. 

The district attorneys are advocating that. The record is abundant- 
ly clear that district attorneys are vitally concerned with our rights as 

mericans. Let no one confuse the record when we advocate the use 
of wiretapping, with the proper safeguards of course, to fight crime 
it is not a violation of constitutional rights as such. Those rights are 
assacred to usastoanyone. The record shows it. 
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If I may, just one other thing forexample—- 

Senator Henninos. One thing interests me at this point. I happen 
to be chairman of the national penitentiaries committee. 

Often detainers are placed against men in institutions, State or 
Federal, men under long sentences, and upon their release they are 
picked up and prosecuted again. I would assume that in the fune- 
tioning of your office, as I understand your general philosophy, you 
would make that a discretionary matter. 

Mr. Strver. As to prosecuting him again? 

Senator Hennines. Yes. 

Mr. Strver. Absolutely. 

Senator Hennrnes. You would determine whether you wanted to 

ick him up at the gate of one institution from which he has been re- 
eased for good conduct, maybe a little short of his regular time, but 
having served a substantial sentence, and haul him back for something 
he did 10 years ago or 20 years ago, and try him again. 

Mr. Stzver. As a matter of fact, now, Mr. Chairman 

Senator Henninoes. It is bad when that thing is misused in our 
penal institutions. There are times, of course, when it should be used. 

Mr. Sizver. I will tell you another reason why it should be. When 
the man has a detainer lodged against him, he does not get such a 
thing as jail liberties and they are very important to a man that is 
detained. 

Now, in New York State today, not only because of the decision 
of our court of appeals (People v. Prosser, 309 N.Y. 352), but a bill 
has been passed where a defendant in jail, where there is a detainer 
against him, may demand a disposition of that proceeding. If it is 
not disposed of with 180 days, it is automatically dismissed. (N.Y, 
Code Crim. Pro. sec. 669-a. ) 

The district attorneys backed that legislation so that we have no 
desire to just keep rubbing it on the fellow because he happens to be 
in jail. People are not chocolate bars coming off a belt fine Each 
case must be examined separately. 

I say in our desire to he fair, and I may be belaboring this point, 
but I wanted to make it clear, that the fact that you take one position 
on wiretapping and law enforcement has absolutely nothing to do and 
has no relationship with whether you are interested in civil liberties 
and in defending the Bill of Rights under our Constitution. 

In the same report of the work of my office, I had a little paragraph 
here which I called my chats with the grand jury. It reads: 


Whatever our occupation or profession, it is important always to keep in 
mind that we are all engaged in a fight to preserve our democratic principles. 

The institution of the grand jury is a piece of machinery that took 800 years 
to establish and is more important today than it ever was. 

Your district attorney makes it a point to talk to each of the grand juries 
when it is empaneled. I try to convey to them their importance in our system 
of justice. I make it clear to them that they are not the court’s or the district 
attorney’s grand jury. Indeed, that they are there to protect the citizenry from 
the possible tyranny of the district attorney; that an indictment found against 
a person, whatever may subsequently happen to the case, is of the most serious 
consequence to the defendant, and that often the indictment is all that his fel- 
low citizens may remember, even forgetting an acquittal if it should occur. 
They are cautioned to find an indictment only in credible, legal evidence. 

It is not enough for us to believe in democracy. Belief is of no value if it is 
not followed by practice. The district attorney must be ever alert and zealous 
in carrying out his duties, but he, too, must be careful not to thwart our hard- 
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fought democratic procedures. The end does not justify the means unless it 
conforms strictly to the law which expresses the will of the people. 


Senator Henninos. Very good. 

Mr. Stuver. I think I have said enough about the fact that we love 
Jaw and we love civil rights and we want to be decent citizens and we 

ize our duties as such. 

Now, I want you to know, too, that the district attorneys have been 
against giving anybody the right—district attorney, attorney general, 
or anybody else—the right to use wiretapping in furtherance of crime 
detection without a court order. 

This goes back to May 6, 1954, when my law partner, who was testi- 
fying before some committee, either House or Senate, wanted my views 
onit. I put it in writing. 

Isaid I understand the Attorney General does not favor a provision 
in the proposed bill—there was some bill before the Senate requiring 
a court order based on showing of reasonable cause authorizing the 


tap. 
1 wrote him in part: 


As a district attorney in the second largest county in the country, I resort 
quite frequently to wiretapping in our fight against crime. Under the statutes 
I am required to get a court order, and I welcome it as a reasonable restraint. 

“Power is a heady thing,” as Mr. Justice Jackson said, and just preceding 
that wise observation, he remarked, “So that an objective mind might weigh the 
need, the right of privacy was deemed too precious to trust to the discretion of 
those whose job is the detection of crime and the arrest of criminals.” 


I don’t want to burden the record. I'll just leave this letter with 
you, and you can put it in the record. 
Senator Hennines. Thank you, Mr. Silver. Without objection the 
letter will be received and made a part of the record. 
(The letter referred to follows :) 
May 6, 1954. 


Nauvuo A. BERNSTEIN, Esq., 
New York, N.Y. 


Dear NAHUM: I thought it would be best to put in writing some of my thoughts 
expressed to you in connection with your appearance before Senator Wiley’s 
committee that is considering wiretapping legislation. 

I understand that the Attorney General does not favor a provision in the pro- 
posed bill requiring a court order, based on a showing of reasonable cause, author- 
izing the tap. As the district attorney in the second largest county in the country, 
I resort quite frequently to wiretapping in our fight against crime. Under our 
State statute, I am required to get a court order and I welcome it as a reasonable 
restraint. 

“Power is a heady thing,” as Mr. Justice Jackson said (McDonald v. United 
States, 335 U.S. 451, 455-456 (1948) ), and just preceding that wise observation 
he remarked “so that an objective mind might weigh the need * * * that right 
of privacy was deemed too precious to entrust to the discretion of those whose 
job is the detection of crime and the arrest of criminals,” 

If it should be argued that the procurement of an order would be a delaying 
factor in proceeding with the business at hand, I can tell you that getting the 
order is a simple matter and can be gotten in a few hours, or less, if the situation 
should require it. 

Indeed, the mechanics in setting the tap is far more difficult and time consum- 
ing. Locating the “pairs” and the installation of the tap are not too time con- 
suming, but getting the proper “plant” (listening post) is not an easy thing and 
at times has taken us days and even a week and more to set. The greatest care 
must be exercised in the establishment of the “plant” or the whole operation 
will blow up in short order. 

The ordinary citizen is too worried or frightened that he might get involved 
if he provided the place for a “plant.” Even where he is not, the coming and 
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going of men quickly creates suspicions of neighbors and even the police who 
are not part of the operation. This difficulty varies with the location of the 
wire to be tapped. It is easier in business areas and the difficulty increases ag 
the area is more sparsely settled. 

Indeed, when we think we desire to tap a wire, we can have the order and 
affidavit ready long before we have our setting in order. We have never found 
the necessity to get an order an obstacle. 

As a district attorney, I must not forget that at times in the zealousness to 
solve a crime I might be tempted to thrust aside protective procedures that have 
come down to us as a result of many hard-fought battles. Four centuries ago 
Lord Coke (Second Institutes (1656) 48) said: 

“Every oppression against law, by colour of any usurped authority, is a kinde 
of destruction * * * and it is the worst oppression that is done by the colour 
of justice.” 

I want to say that I strongly favor the Attorney General having the power to 
tap wires in his fight against subversives. We must get the modern tools to 
fight those who use the modern tools for their nefarious purposes. Yet with 
this necessary power should go the objective view of the court in granting an 
order permitting a tap. 

Sincerely, 
EDWARD S. SILVER. 


Mr. Stiver. Four centuries ago, Lord Coke said : 


Every oppression against law, by color of any usurped authority, is a kind 
of destruction * * * and it is the worst oppression that is done by the color 
of justice. 

Senator Hennines. Do you think, Mr. Silver, wiretapping practices 
would be improved if only district attorneys could obtain court 
orders ? 

Mr. Stiver. Well, I think the district attorney, without being offen- 
sive to any other law-enforcing groups, I think he is more conscious of 
his obligation than perhaps, maybe, a police officer might be, if not 
of ahighrank. I am sure that our own police commissioner himself, 
who happens to be a lawyer, Commissioner Kennedy, probably feels 
much the way I do about it. 

My friend, Sam Dash here, has given you some figures about 13,000 
or 21,000 unlawful wiretaps which are all built up and multiplied 
by the number of pen—I think he called it—pen recorders, which is 
an apparatus which we have for getting the number down of some- 
body while he is dialing when you have a tap on his wire. 

When I read Mr. Justice Douglas’ statement about 58,000 tap 
orders being procured in New York City in 1 year (1952), I really 
became quite disturbed. In the first place, if you thought about 
it for a moment, if you had 58,000 tap orders in 1 year, with every 

lant having to be covered by eight men, there wouldn’t be a New 

ork policeman on the street. We have only got about 24,000, and 
we would have to get the Marines and Navy out to man these wires. 
It is an impossibility. I made a careful check of the number of orders 
procured and the fact showed only 480 orders were gotten by all 
five district attorneys and the police department. 

I am looking forward to seeing Sam’s book, and I let the police com- 
missioner of our city answer the estimate of 13,000 to 21,000 unlawful 
wiretaps by police officers. I only wanted to say for the record that 
I express a very, very serious doubt as to the accuracy of a figure 
built up by the number of pen registers that happen to exist in the 
police department. At best one must be very wary of statistics—but 
when built on a fanciful premise they have no validity at all. 
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Now, there is a tremendous amount of fanciful and imaginary 
fears that have been trumped up in the minds of a lot of people about 
what is going to happen if we let law-enforcing agencies under proper 
restraints of court order tap wires. Permit me to address myself 
to that situation. ees 

As I said before, nobody can be more zealous than district attorneys 
for the most stringent laws for private people who tap wires. We 
would say, make even the possession of such seen unlawful, so 
we wouldn’t have the difficulty we now have of having to try to 
convict a man beyond a reasonable doubt. 

I know we district attorneys don’t enjoy the luxury that the Sen- 
ate committees have. A Senate committee puts a man on the stand 
and if he says I take the fifth amendment, they have won a case, 
they have convicted. When we get a man—— 

Senator Hennines. Let’s say “some Senate committees,” if you 
don’t mind. Some Senate committees seem to think that the fifth 
amendment isn’t part of the Constitution. 

Mr. Strver. When we get a man who refuses to testify, we have 
nothing. We have to go out and get the evidence. 

Senator Hennines. Some Senate committees, Mr. Silver, act as 
though they have never heard of law or of the Constitution or the Bill 
of Rights, and they talk about taking the fifth amendment as though 
people have no right to take it. Why don’t some of these worthies 
offer a resolution to amend the Constitution to take the fifth amend- 
ment out? I have often wondered, if they think it is so bad, why 
not try to take it out and then they won’t have to—— 

Mr. Stiver. My silence is only as a result of my not being here to 
talk about what any other Senate committees may be doing. I am not 
expressing myself one way or the other. 

os Henninos. I mentioned no special Senate committee. 

Mr. Smiver. As I said before, there is an awful lot of fanciful and 
imaginary fears trumped up of what is going to happen to our 
country if we permit a lawful wiretap. 

Why worry about speculation when we have the laboratory of the 
largest State in the Union. We have 62 counties and some 16 million 

ople; we have been permitted to use this instrument to fight crime 

or 20 years. 

When the Savarese committee came into being, they sent out a ques- 
tionnaire to every district attorney, a detailed questionnaire. I gota 
copy of that questionnaire and I sent it out that the 54, it figures here, 
if you want them, 54 orders may have covered maybe 70 or 80 tele- 
phones. Sometimes when we get an order, take a criminal group, are 
working out of a switchboard, we may get an order covering every 
one of those phones, but actually only tapping one wire of the 32. So 
that we will have it accurately, let me give you the number of orders 
we procured during certain years and the number of phones it covered. 
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(The information is as follows :) 





Year Number of | Number of 





orders phones 
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Mr. Suiver. If the fellow we are after is in a particular place, you 
can’t possibly—it is difficult to tap a switchboard where there are 32 
wires. We don’t have the equipment to do it, nor do we have the men 
to do it. 

Mr. Stayman. That covers all people who use those phones, even 
if criminals are using them only 10 percent of the time? 

Mr. Strver. When we get an order, we get an order for a wire, not 
for only a particular person | itty oregon that wire. We couldn't 
possibly delineate it in that form. Let me suggest a question you 
might wish to ask me. “Mr. Silver, do you also tap on occasion pub- 
lic telephones?” My answer is “Yes.” If we are after criminals 
whom we ascertain are using a public telephone in their operation, we 
will get a court order to tap that public phone. We would hear all 
conversations on that phone. The record shows that we have kept our 
interest only on the criminals. We have never abused that right. 
The record also shows, and the Savarese committee said so in its 
report, that in 20 years they have never, had one instance where the 
district attorney has abused this privilege. It is just a sentence or two 
on page 17 of their report of March 1957, 

It says: 

We know of no instance in which illegal wiretap evidence has been offered by 
any prosecutors since law enforcement wiretapping was regularized in 1938, 

In other places in this report, there has never been the slightest 
suggestion that district attorneys have ever abused this right which 
we use for law enforcement nor did the Savarese committee suggest 
that the right should be curtailed. 

Now, actually, I think it ought to be said and made clear that this 
is not a right or power that the district attorney has. I have this 
right as a trustee for 3 million people that I have to represent in fight- 
ing crime. If, for any reason, the Senate or the Congress doesn’t de 
something to correct the Benanti decision, we just will not be able 
to use wiretapping in our law enforcement, and it simply means that 
a lot of people are going to have carte blanche in their criminal opera- 
tions. Vou will not be depriving me but the people who elected me 
to fight crime in our county. If I am compelled to hunt lions with a 
peashooter, so be it. I think the Congress has a serious responsibility 
in this matter. 

Senator Carrot. May I interrupt? 

Following Senator Hennings’ question to you, your 1954 orders were 
orders given to the district attorney, is that correct ? 

Mr. Stiver. That’s correct. 

Senator Carrouu. Does it cover police orders? 
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Mr. Stivsr. It does not. The police orders, Senator, have their 
own legal bureau and they may procure court orders on their own. 
Senator Carrotu. Then in your district attorney’s office you have 
independent investigators and you do your own law enforcement, do 
ou f 


Mr. Sitver. We have some investigators in our office. There are 
district attorneys’ offices, as was indicated before when Mr. Dash was 
testifying where the district attorneys merely prosecute the evidence 
that the police bring them. In my office and in Mr. Hogan’s office 
and in the five counties in my city, and in others throughout our 
State, we go out and investigate situations ourselves. We do not 
wait until the police department brings it in to us because there are 
many situations where the police are so busy with the ordinary cur- 
rent crimes of violence that they don’t have the time to look into, as 
for example, intd certain phases of labor racketeering. For example, 
2 years ago there was an outfit, under the guise of running a ae 

aper, which collected almost a quarter of a million dollars in 6 months 

rom business people on the theory that they were getting the money 

for a labor paper. We convicted those people but it took us months 
of investigating. I am sorry I didn’t bring the record of one of the 
conversations which we recorded so you could listen to it properly 
because I have permission from the man whose wire we tapped saying 
you can use it for anything you wish. 

We never could have convicted those labor racketeers if we didn’t 
have the use of wiretapping. 

Senator Carrouu. I just wanted the record to show that you have 
the power to initiate investigation. 

Mr. Sirver. Right. 

Senator Carro.tu. That you may apply for court orders. I assume 
you have the power to arrest. 

Mr. Strver. Well, we have the power to arrest because we have men 
assigned to us by the police commissioner. I have approximately 70 
policemen assigned to my office by the police commissioner who can 
go out and make an arrest. While technically they are under the 
command of the police commissioner, for all intents and purposes he 
lets me actually be the boss of those men. 

Senator Henninos. I think that is true in most cities. When I 
was a prosecuting attorney, I always had investigators and a police 
detail attached to my office. They didn’t go out and make cases. 
They went out, followed up leads, and went to interview some of the 
witnesses from whom the police, perhaps, had not sufficiently obtained 
all the facts we needed. 

Mr. Surver. You asked before about the number of orders. 

For example, for those figures I gave you for the years 1951 throug’: 
1954, there were 214 orders covering 290 wires. 

Senator CarroLu. There is a time limitation on those orders, too; is 
that correct ? 

Mr. Stiver. Yes; it used to be 6 months. It has been amended to 
2months. You can go back to the court and on showing get an exten- 
sion of the order if you need it. 

In other words, you have to come back to the court and report to him 
that you feel you are justified in getting an extension. If the court is 
satisfied, you may get an extension. 
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You would, if you would like to get an extension, you submit an- 
other order extending that order for another 2 months, but no more 
than 2 months at a time. Generally, you know within 2 months 
whether an order is good or not. 

Sam Dash has testified about the fact that you take a sample of 
the wire and see if it is “hot” and then you get your order. I can 
only say that that does not happen in my office. I am not going to 
say what the police do though I doubt it, because I have not checked 
into that, but in my office we don’t know whether a wire is going to be 
profitable or not. We only get a court order when we have sufficient 
independent evidence on which I can say that I have reasonable 
grounds to believe that we will get evidence of crime. 

I may say for the record that if we get an anonymous letter—it can 
be in the greatest detail—under no circumstances will we apply for a 
court order on an anonymous letter. We never know who is going 
to write about whom and try to annoy somebody, so we have an office 
rule—and I am sure it applies to other district attorneys—we just will 
not apply for a court order if it is only based on an anonymous note, 

We first go out and investigate, and if we get enough substantial 
evidence—and many anonymous letters are very valuable—we can 
then, if we wish, get a court order. 

We don’t get them all the time. 

If we average one a week, we are doing all right. We don’t run 
around doing that. We don’t have the men. We don’t have the 
equipment to do it. 

We do it only when we think it is important. 

Senator Carrott. When you apply for a court order, you do so in 
chambers? 

Mr. Suiver. That’s right. 

Senator Carroiu, Is this testimony taken at that time for the 
record ? 

Mr. Strver. Not for the record, but the judge may ask such ques- 
tions as he desires either from the police officers or investigators, or the 
assistant who goes with the police officer because we hesitate to put 
in 








Senator Carrotit. Do you make a showing by a written affidavit; 
or how do you make a showing? What is there in the nature of a 
record that is made? 

Mr. Sirver. It is a written affidavit which in itself must show the 
district attorney has reasonable grounds to believe he can get evidence 
of crime by a tap. He states facts in it that show to the court that 
he has reasonable grounds to believe that if you tapped this man’s 
wire, we have reasonable grounds to believe we will get evidence of 
criminal activity. That is in the affidavit. It must be within the 
affidavit. 

The judge may still, if he desires, make further inquiries to satisfy 
himself that our request is proper. 

The reason we don’t like to have it down on the record is that if 
the judge wants to know where we are getting our information, we 
don’t want that on the record—not that we are worrying—we have 
never had an example where a judge has, to use a colloquialism, 
burned our wire up—but we don’t like to put that information in 
because people will hesitate to give us information if their names are 
going to appear in affidavits or in typed records. 
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So we cite information given to us by an informant although we 
*t give the name. 
tore the ituhge wants to know more details, we will be glad to to give 
% to him, including the name of the informant. ; ; 

As I said, again, when you talk about these imaginary ills, I think 
this is going to be interesting to this committee—— 

Senator Carrouu. This is based on the affidavit itself. 

Mr. Strver. On the affidavit and such other evidence as the judge 
may want to satisfy himself before he signs the order. 

We submitted to the Savarese committee sample affidavits on which 
we procured our order. It is very much the same as when you get an 
application for a search warrant. It is the same type of affidavit. 
ies must show reasonably necessity, 

Even under that situation the judge may say, “Tell me a little bit 
more about it before I sign the order.” ae 

Senator Carroiu. The police follow the same system because this is 
provided for by State law. 

Mr. Sirver. They are under the same act. They have to operate 
under the same order we do. The imaginary things that people dream 
up, that all liberties are going to be destroyed if we let anybody tap 
wires—I can’t give you all, but it would be very interesting if you 
people would read the debates on the very Constitution which we are 
concerned with now, when it was considered for adoption. 

You get a fellow like Patrick Henry who, everybody admits, was a 
great patriot, and he said, in connection with the Constitution: “I 
would rather infinitely have a king, lords and common, than a gov- 
ernment so replete with such insupportable edicts.” He is talking 
about the Constitution we are now worried about. There are many 
others—I don’t want to burden the record—many great patriots wor- 
ried, and I think justly were worried about what things may happen. 
But I give you this as a sort of a warning that any time there is some- 
thing new, people with imaginations will come up and say, “My 
heavens, if we give the law-enforcing agencies the right to tap wires, 
we will all just go to pieces.” But the record of 20 years of opera- 
tion under that clearly proves that that is not true. 

On the other hand, you see, as Mr. Dash testified, when you get in 
areas like California, where they have no statutes as we do in New 
York, where we are restricted under law, and are very careful not to 
abuse the right to get the orders, the law-enforcing agencies get. pri- 
vate people, to tap wires. There is no control and nobody knows what 
is going on, which is really a chaotic state and really may lead to 
tyranny rather than where the thing is properly controlled under the 
law asin my State. 

For example, one of our leading newspapers in New York every 
once in a while would write an editorial about this “dirty business” of 
wiretapping. 

I called up the editor of the New York Times. I said, do you know 
the facts? Do you know what the situation is; how important it is to 
law enforcement? 

[ went and spent a couple of hours with one of their editors and TI 
am glad to say that they published an editorial soon thereafter in which 
they said wiretapping is a dirty business, but so is narcotics and so is 
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murder and labor racketeering. In this modern world it doesn’t make 
sense to say to the district attorney, “You keep on with your horse. 
and-buggy system; don’t you use automobiles and modern devices,” 
They realized that law-enforcement agencies must be given the modern 
tools to fight the type of criminals we meet up with today who use air. 
planes to transport narcotics, who use every method that is known to 
science to commit crime. I respectfuly submit, to me it doesn’t make 
sense to say to the district attorney : “No, you can’t use modern devices 
to run down crime.” 

Now, this is something that has been close to me and I have worried 
about this a good deal, and district attorneys have, too, and some time 
ago I wrote an article—I am sorry I didn’t bring it with me—I wrote 
an article for the Harvard Law Record. 

(Following is the article by Mr. Silver :) 


[Harvard Law Record, copyright 1958, Harvard Law School Record, Inc., Feb. 27, 1958} 

















































LEGALIZED WIRETAPPING NeEcESSARY To ComBaT STREAMLINED EFFICIENCY 
OF ORGANIZED CRIME 


(By Edward S. Silver) 


There is a great deal of fuzzy thinking about the “dirty business” of wire. 
tapping that sorely needs clarification. Laymen, as well as lawyers, feel a lift 
when they throw the cloak of Justices Holmes and Brandeis about them, and 
brand wiretapping as “dirty business.” When they do so it is obvious that they 
did not read the Olmstead case (277 U.S. 488 (1928) ). 

The Olmstead case involved illegal wiretapping by Federal prohibition agents 
in the State of Washington, where wiretapping was declared to be a crime by 
a specific statute. What both great judges said was that law-enforcing agents 
should not be permitted to violate the laws even if it succeeds in convicting 
criminals. This is what Mr. Justice Holmes said (p. 469), “* * * I think, as 
Mr. Justice Brandeis says, that apart from the Constitution, the Government 
ought not to use evidence obtained, and only obtainable, by a criminal act * * *.” 

Later, again governed by his distaste for evidence procured by law officers 
while violating a specific statute, he said (p. 471), “But if we are to confine our- 
selves to precedent and logic, the reason for excluding evidence obtained by vio 
lating the Constitution seems to me logically to lead to excluding evidence 
obtained by crime of the officers of the law.” 

Understanding now the clear and only basis for Justice Holmes’ dissent, 
we can put the words “dirty business” in the correct light. I quote the Justice 
(p. 470), “For those who agree with me, no distinction can be taken between 
the Government as prosecutor and the Government as judge. If the existing code 
does not permit district attorneys to have a hand in such dirty business, it does 
not permit the judge to allow such iniquities to succeed.” 

There are those who like to consider themselves as “liberals,” whatever 
that word really means. There is a feeling among those “liberals” that, to 
come within the aura of that term, they must be against wiretapping without 
thinking clearly on the question of whether the wiretapping is done according 
to law or, as in the Olmstead case, in violation of the law. Nor do they address 
themselves to whether wiretapping is or is not necessary in the present-day 
fight against crime. One can well cite Mr. Justice Brandeis in the Olmstead 
case at this point where he says (pp. 473-474) “But ‘time works changes, brings 
into existence new conditions and purposes’.” 

I speak for the great majority of prosecutors, who are not only ardent advo- 
cates of civil rights, but do something about it. 

It is very important to point out that the wiretapping controversy is not 
between those who cherish civil liberties and those who are indifferent to them. 
Indeed the record shows that the district attorneys are alert to protect civil 
rights, indeed the civil rights of those who are charged with crime. It is they 
who are generally in greatest need of that protection. 

Let me list some bills which the New York District Attorneys’ Association, 
mot bar association or civil liberties group, advocated and introduced in the 
New York State Legislature to protect the rights of defendants: 
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1. Legislation to provide (at the cost of the State, on a court order) 
indigent persons with daily copy of testimony and the cost of expert wit- 
nesses, when needed, in preparation of their defense; 

2. Legislation to provide, in crimes where a second offense makes it a 
felony, a procedure that the prior conviction is not disclosed to the jury. 
(As the law is now, it is contained in the indictment and read to the jury, 
and we consider it unfair to the defendant) ; 

3. Legislation to provide that, where a judgment of conviction is vacated 
and a sentence is thereafter imposed for a lesser term than the original 
sentence, any time spent by the person under the original sentence be 
credited to the term of any other sentence which the defendant may currently 
be serving. (This is not the law now) ; 

4, Legislation making it a crime for one who fails to appear in court when 
the defendant is paroled in his own custody or in that if his attorney. 
(Such a law would enable the district attorney to parole such persons and 
thus not put them to the cost of procuring bail bonds for their freedom 
pending trial.) 

It should be made clear, too, that district attorneys are not in favor of grant- 
ing any law-enforcing agency the right to tap wires without a court order. 


TESTIMONY 


On April 19, 1955, I testified before the Judiciary Committee of the House of 
Representatives. (See hearings before Subcommittee No. 5 of the Committee 
on the Judiciary, House of Representatives, 84th Cong., p. 97, etc.) In 1954, in 
a letter to a Senate committee looking into the wiretapping problem, I wrote to 
the same effect. I quote the parts dealing with our attitude not to permit 
wiretapping without a court order: 

“T understand that the Attorney General does not favor a provision in the 
proposed bill requiring a court order, based on a showing of reasonable cause, 
authorizing the tap. As the district attorney in the second-largest county in 
the country I resort quite frequently (about 40 to 50 times a year) to wiretapping 
in our fight against crime. Under our State statute, I am required to get a 
court order and I welcome it as a reasonable restraint. 

“Power is a heady thing, as Mr. Justice Jackson said in McDonald v. United 
States (335 U.S. 451, 455-456 (1948)). Just preceding that wise observation, he 
remarked, ‘So that an objective mind might weigh the need * * * the right of 
privacy was deemed too precious to entrust to the detection of crime and the 
arrest of criminals.’ 

“Indeed, when we think we desire to tap a wire we can have the order and affi- 
davit ready long before we have our setting in order. We have never found 
the necessity to get an order an obstacle. 

“As a district attorney, I must not forget that at times in the zealousness to 
solve a crime I might be tempted to thrust aside protective procedures that have 
come down to us as a result of many hard fought battles. Four centuries ago 
Lord Coke (Second Institutes (1656) 48) said: 

“‘BEyvery oppression against law, by colour of any usurped authority is a kinde 
of destruction * * * and it is the worst oppression that is done by the colour of 
justice.’ 

“I want to say that I strongly favor the Attorney General having the power 
to tap wires in his fight against subversives. We must get the modern tools to 
fight those who use the modern tools for their nefarious purposes. Yet, with 
the necessary power should go the objective view of the court in granting an 
order permitting a tap.” 

At this point it might be well to state, too, that the district atterneys in New 
York State advocated and wrote the law passed by the New York State Legisla- 
ture in the 1957 session making it a felony punishable by not more than 2 years for 
any law enforcing agent to tap a wire without a court order. (See New York 
Code of Criminal Procedure, sec. 813-b. ) 


ENACTMENTS 
Let me quote the New York State constitution provisions and pertinent part 
of the enabling statute which permits wiretapping by court order: 
“New York State Constitution, Article 1, Section 12 


* * * The right of the people to be secure against unreasonable interception of 
telephone and telegraph communications shall not be violated, and ex parte or- 
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ders or warrants shall issue only upon oath or affirmation that there is reason. 
able ground to believe that evidence of crime may be thus obtained, and identi. 
fying the particular means of communication, and particularly describing the 
person or persons whose communications are to be intercepted and the purpose 
thereof. Adopted by constitutional convention of 1938; approved by the people 
November 8, 1938. 


“Code of Criminal Procedure, Section 813a 


“An ex parte order for the interception, overhearing or recording of tele. 
graphic or telephonic communications may be issued by any justice of the 
supreme court or judge of a county court or of the court of general sessions of 
the county of New York, upon oath or affirmation of a district attorney, or of 
the attorney general or of an officer above the rank of sergeant of any police 
department of the State or of any political subdivision thereof, that there is 
reasonable ground to believe that evidence of crime may be thus obtained and 
identifying the particular telephone number or telegraph line and particularly 
describing the person or persons whose communications are to be intercepted, 
overheard or recorded, and the purpose thereof. In connection with the issuance 
of such an order the justice or judge may examine, on oath, the applicant and any 
other witness he may produce and shall satisfy himself of the existence of 
reasonable grounds for the granting of such application. Any such order shall 
be effective for the time specified therein but not for a period of more than two 
months unless extended or renewed by the justice or judge who signed and issued 
the original order upon satisfying himself that such extension or renewal is in 
the public interest. Any such order together with the papers upon which the 
application was based shall be delivered to and retained by the applicant as 
authority for intercepting, overhearing or recording, or directing the interception 
of the telegraphic or telephonic communications transmitted over the instrument 
or instruments described. A true copy of such order shall at all times be retained 
in his possession by the judge or justice issuing the same” (added L., 1952, c. 924, 
effective May 23, 1942; as amended L. 1957, c. 879, Sec. 1. eff. July 1, 1957). 

There is a great deal of careless comment on the evils of wiretapping. One 
of the most glaring examples is a statement appearing in a book entitled “An 
Almanac of Liberty” by Mr. Justice Douglas of the U.S. Supreme Court, I quote 
from page 355 of this book : 

“During 1952, there were in New York City alone at least 58,000 orders issued 
which allowed wiretapping—over 150 a day every day in the year. The New 
York system has in practice been oppressive; it has been used as the means 
whereby police have obtained guarded confidences of people and used the infor- 
mation for corrupt purposes.” 

What were the facts? In 1952 all 5 district attorneys in New York City and 
the police department procured a total of 480 orders—less than 1 percent of what 
Mr. Justice Douglas asserted. Hereis the breakdown: 
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New York Police Department 


While we are on statistics, may I say that in connection with an inquiry made 
by a committee of the New York State Legislature figures were gathered on the 
number of wiretap orders procured by all the district attorneys in the State of 
New York. Sixty-one of sixty-two counties reported for the 5-year period, 1950 
through 1954. These counties account for a population of 14,590,806 (total 
population, 1950 census, is 14,830,192). For the 5 years the total number of 
wiretap orders procured was 2,394, or an average of 479 a year, for 61 district 
attorneys covering a population of over 1414 million people. 


PRUDENCE DISPLAYED 


Surely it can be said that this power is used with care and restraint. 

There are those who with vivid imagination conjure up dire consequences 
that will result from the power to tap wires with a court order. Twenty years 
of experience in New York State show that facts are more reliable than fiction. 
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It is most interesting and in a sense amusing when one reads in the year 1958 
the debates by the Delegates on our Constitution in 1787. They put one in mind 
of those who now beat their own breasts and issue dark prophecies about our 
liberties if wiretapping by court order were permitted. 

Patrick Henry is often quoted, approvingly, for “Give me liberty or give me 
death,” but listen to him as a Delegate from Virginia oppose the Constitution: 
“J would rather infinitely have a king, lords, and commons, than a government 
so replete with such insupportable edicts.” 

A Delaware Delegate said: “We are told that although 3 large States form a 
majority of the people of the 13, yet these 3 States will never do harm to the 
rest of the States. Gentlemen, I do not believe you.” 

Why do we need this right to tap wires with court order? Simply, to fight 
crime—modern crime—organized crime. Where is the sense or logic to say that 
those engaged in crime may use the telephone in furtherance of their iniquitous 
operations, and they do, without let or interference? 

Federal judge and former Secretary of War, Robert P. Patterson, speaking on 
the subject of organized crime before the American Bar Association on Septem- 
ber 19, 1951, put it well when he said, in part: 

“The underworld of today would rate Jesse James as a small-fry amateur. 
Crime has become big business, with campaigns planned and organized like 
operations in legitimate big business, with a structure of chief executives, fiscal 
departments, legal departments, public relations, and the rest. Advantage has 
been taken of the most modern methods in business organization, swift communi- 
cations, swift transportation. Advantage has also been taken of lagging organ- 
ization of government. Law enforcement systems operating along lines good 
enough for 1851 or 1901 are too slow for the swifter pace of the times we are 
living in.” 

Further, in the same address, he said: 

“In my opinion there is pressing need also for Congress to legalize the inter- 
ception of telephone communications—wiretapping if you will—by Federal en- 
forcement officers. Federal officers, as matters stand now, have no such power 
and evidence so obtained is not admissible in the Federal courts. Their present 
inability is a crowning mercy to professional lawbreakers. If we are in dead 
earnest in insisting that organized crime be defeated, we should lose no time in 
putting this powerful weapon into the hands of the officers we depend on to do 
the necessary work. Ha«perience in the States where interception of telephone 
talks by law officers is allowed proves that the liberties of decent citizens have 
been in no way interfered with or injured.” 

What must be understood and understood most clearly is that this is a right 
not given to the district attorneys, but rather to the people, and that the district 
attorneys are their agents who have sworn to carry out their obligation to the 
people. 

WIRETAPPING A NECESSITY 


All the district attorneys of New York State, and all district attorneys that I 
have come in contact with in the national association, feel most strongly that 
wiretapping is absolutely necessary if they are to be able to cope with the modern 
criminal. 

Does the public wish this right taken from its servants in this fight against 
crime? We believe it does not. 

On December 9, 1957, the Supreme Court in Benanti v. United States (355 
U.S. 96), though strictly speaking obiter, declared that even in a State like 
New York, the interception and divulgence of a telephone communication is a 
violation of section 605 of the Federal Communications Act (1934). This de- 
cision is considered a serious blow to law enforcement, particularly in the fight 
against organized crime. 

There has now been introduced in the U.S. Senate a bill (S. 3013) to amend 
section 605 to authorize certain communications to be intercepted in compliance 
with State law and for other purposes, which would except from the operation 
of section 605, FCA, district attorneys and law enforcing agencies that operate 
under statutes permitting wiretapping by court order, “* * * if such intercep- 
tion was made after determination by a court of such State that probable cause 
existed for belief that such interception might disclose evidence of the commis- 
sion of a crime.” It is hoped Congress will understand the importance and 
urgency of this bill and move it to a successful passage with all speed. 
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MCCLELLAN BILL 


The sponsors of this bill were Senators McClellan, Ives, Ervin, Mundt, Gold. 
water, and Curtis. In a statement on the floor of the Senate, Senator McClellan 
in behalf of the bill and his sponsoring colleagues said in part: 

“As chairman of the Senate select committee investigating into improper 
activities in the field of labor and management, and as a member of the Judiciary 
Committee, I am cognizant of the problems facing prosecutors and enforcement 
agencies in their conscientious efforts to eliminate crime and to punish the 
criminals, particularly the organized criminal syndicate rings engaged in wide. 
spread criminal rackets, such as labor racketeering, narcotics, bribery, and 
extortion rings. 

“The detection, investigation, and prosecution of crime, particularly organized 
crime, will be seriously handicapped and weakened. In many cases prosecution 
and investigation of crimes would be completely thwarted and would collapse 
were wiretapping to be denied to the law enforcement agencies. 

“* * * Congress has never intended to permit the criminal to use the means 
of modern communication with impunity by enjoining law-enforcement agencies 
from intercepting his communications. To accept such interpretation would 
mean that Congress intended to give criminals free license and encouragement 
to use communications without fear or handicap and * * * grant these crim- 
inals a ‘privileged sanctuary.’ 

“* * * Tn the field of criminal detection and prosecution, the law-enforcement 
agencies are constantly waging a war against criminals who attack society. To 
do so effectively, it is necessary and essential to intercept their communications, 

“Many States, such as New York State, have enacted laws to enable their 
enforcement agencies to intercept communications under proper safeguards and 
to eliminate the dangers of promiscuous and improper use. In New York, for 
example, the enforcement agencies must apply to the court of highest original 
jurisdiction for a warrant to permit the interceptions. This warrant is only 
granted when the court is satisfied that reasonable grounds exist that evidence 
of crimes will be obtained as a result of the wiretap.” 

Let me conclude with a piece entitled “Dirty Business” by the writer appear- 
ing in a newsletter of the District Attorneys Association of the State of New 
York in June 1957. It cites no cases, but puts the situation nicely : 

“Transcript of a telephone conservation between John ‘Peanuts’ Doe and 
Richard “The Boss’ Roe: 

“PEANUTS. Lo Boss, thisez Peanuts. 

“The Boss. Yeah, hello, did the shipment come in OK? 

“PEANUTS. Sure thing, Boss, 50 horse. 

“The Boss. What do you mean ‘50 horse?’ I was expecting 50 kilos of Heroin. 
Give it to me straight. 

“PEANUTS. Gee, Boss, dats no way to talk on the phone, you warned me y’self. 
I * * s. 

“The Boss. Listen, dope, that’s old stuff. My mouthpiece told me the bulls 
aren’t allowed to stick their snoots in our private business. It’s against the 
law, y’hear? It’s dirty business to do such a thing. 

“PEANUTS. Are you all right, Boss? You ain’t cockeyed or something? Are 
you hittin the stuff y’self? 

“The Boss. Look, dope, I’m telling ya. Let ’em listen. The lip tells me and 
he gets paid to know. The more they listen, the better. It’s better’n you think. 
There’s some stuff known like the fruit of the poisonous bush, or sometin, If 
they grab the stuff after lisnen, it’s out. They ain’ allowed to do such naughty 
things no more. 

“PEANUTS. Look, Boss, should I come over? I think yuh needs me. 

“The Boss. Forget it, Peanuts, I’m fine, great—the boys is all with me—forget 
it—and say—you get another grand for the job you did yesterday. The D.A. will 
know his canaries can’t eat lead—it’s bad for their diet. Ha, ha, ha—that’s 
pretty good, what? 

“PEANUTS. O.K., if ya says so, ya had me worried there fora bit. * * * 

“The Boss. And listen, I want you should give a couple of yards to the Crim- 
inal Liberties Union. Deys the main outfit dat made tappin a dirty business. 
Now we got a right to talk ’bout our private business, like good Americans should 
what the Constitution says they should. 

“PEANUTS. Boss, that’s what I call a good union—is it one of Dio’s outfits? 

“The Boss. I don’t care what outfit it is—they earn our tanks. Take care 
of it. Ain’t you got no ’preciation? ’Bye Peanuts, keep your nose clean. 
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“Peanuts. ‘Bye Boss.’ ” 

(Those who participated in procuring the transcript must remain anonymous. 
To disclose their identity would subject them to criminal prosecution. ) 

Mr. Sitver. I say very quietly I went to Harvard Law School. 
I am, although I am not a Harvard man, I went to City College 
because I couldn’t afford to go to Harvard Colle 

Senator Hennines. Why do you soy “quietly”? Why say it quiet- 
ly if you went to Harvard Law School? Don’t you think people 
fearn any law there? 

Mr. Strver. In Harvard? I think that Harvard is the finest law 
school in the country. 

Senator Henninos. I think some people think it is almost as great 
asa great many others. , 

Mr. Siiver. I am sure there must be one in the State of Missouri 
that is as equally as good. 

Senator Hennrinos. I think there is more in any law school than 
any student can learn. 

Mr. Sirver. I didn’t get the question. 

Senator Henninos. There is more education in the law available 
in any law school, accredited law school, than any student can 


e. 

Mr. Surver. I think that’s correct. 

Senator Hennines. You don’t begin to learn much about law 
until you get out of law school. By the time a lawyer is ready to 
be taken to his eternal reward, if any, he is still learning about the 
law. 

Mr. Strver. If a man gets to be a U.S. Senator or a district at- 
torney 

Senator Hennineas. He never really 

Mr. Strver. He has a chance to pick up some ideas. 

Now, this little piece which I wrote for the New York State dis- 
trict attorney’s paper, while it is written in a sort of 

Senator Hennines. Did you study under “Bull” Warren or Sammy 
Williston ? 

Mr. Stiver. I studied criminal law with “Bull” Warren. 

People just don’t understand what is going to happen if the Con- 
gress does not correct the effect of the Benanti case. 

Organized crime will have a field day. 

The least that Congress should do is to amend section 605 of the 
Federal Communications Act to the effect that it will not be unlaw- 
ful for law enforcing agencies to tap wires in States like New York 
State which requires a court order on a sworn statement of reason- 
ableness. 

Let me read this little column I wrote about what the effect of 
the decision will be in law enforcement. This is an imaginary piece, 
but I think it states the law. It is a telephone conversation between 
a top racketeer and one of his henchmen, I call the henchman Pea- 
nuts and the other is the Boss, so you will know who the characters 
are in this play: 

It is not written like a decision but it sets forth the law. 

Pganuts. Lo, Boss, this ez Peanuts. 


The Boss. Yeah, hello, did the shipment come in OK? 
PEANvTs. Sure thing, Boss, 50 horse. 
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The Boss. What do you mean “50 horse’? I was expecting 50 kilos of 
heroin. Give it to me straight. 


PEANUTS. Gee, Boss, dats no way to tak on the phone, you warned me y’self, 
I zx * * 


The Boss. Listen, dope, that’s old stuff. My mouthpiece told me the bulls 
aren’t allowed to stick their snoots in our private business. It’s against the 
law, y’hear? It’s dirty business to do such a thing. 


PEeANutTs. Are you all right, Boss? You ain’t cockeyed or something? Are 
you hittin’ the stuff y’self? 


The Boss. Look, dope, I’m telling ya. Let ’em listen. The lip tells me and 
he gets paid to know. The more they listen, the better. It’s better’n you 
think. 

Senator Hennrnes. That means lawyer, sometimes called a shyster 
or lip. 

Mr. Sitver. That’s right. I thought everybody knew what a lip 
was. 

Senator Hennines. They haven’t been where you and I have been. 

Mr. Sitver (continuing) : 


It’s better’n you think. There’s some stuff known like the fruit of the 
poisoned bush, or something. If they grab the stuff after lis’nen, it’s out. They 
ain’ allowed to do such naughty things no more. 

Peanuts. Look, Boss, should I come over? I think yuh needs me. 

The Boss. Forget it, Peanuts. I’m fine, great—the boys is all with me— 
forget it—and say—you get another grand for the job you did yesterday. The 
D.A. will know his canaries can’t eat lead—it’s bad for their diet. Ha, ha, ha— 
that’s pretty good, what? 

PEANvTSs. OK, if ya says so, ya had me worried there for a bit * * * 

The Boss. And listen, I want you should give a couple of yards to the Crimi- 
nal Liberties Union. Deys the main outfit dat made tappin’ a dirty business. 
Now we got a right to talk "bout our private business, like good Americans 
should what the Constitution says they should. 

PEANUTS. Boss, dat’s what I call a good union—is it one of Dio’s outfits? 

The Boss. I don’t care what outfit it is—they earn our t’anks. Take care of 
it. Ain’t you got no ’preciation? Bye, Peanuts, keep your nose clean. 

PEANUTS. Bye, Boss. 

I may have been kidding when I wrote it, but actually that is the 
effect of the Benanti case. In other words, if we should, in violation 
of the law, listen to people dealing with narcotics or murder or any- 
thing else, we not only cannot use the testimony via the taps, but, as 
you know, the fruits of the poisonous vine as well, anything that de- 
velops from that may not be used. If it is shown in preliminary ex- 
aminations, under the Supreme Court ruling, they have these voir 
dires when they cross-examine everybody as to was there wiretapping 
and what did you learn and what did you find out—the law enforcing 
agency will just have to give up this very valuable instrument of de- 
tecting crime. 

Now, one of the things I have heard people say : Isn’t there a lot of 
wiretapping going on about gambling, as if gambling isn’t very seri- 
ous? 

When we say gambling, I am not concerned with the fellows get- 
ting together in a room or shooting a game of craps, or playing gin 
rummy. We are talking about gambling in the sense that we prosecu- 
tors know it. . 

At the beginning of this year, in February, February 26, we have a 
grand jury in session which is looking into the gambling racket, it is 
called the rackets grand jury—they made a presentment in connection 
with gambling. The principal thing that we tried to do even though 
we have recommendations here as to other things, the principal thing 
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that we try to bring home, and I am glad to say that many people 
have written to me for it, it is getting some slight circulation—I am 
not going to attempt even to read all of this—I will leave it for the 
record, but the basic point I wanted to make is this: The basic propo- 
sition is that gambling is the heart of organized crime and that is 
true on a national scale as well. May I quote just a paragraph here: 

As brought out by the exposés of the Senate Rackets Committee during the 
period of May 10, 1950, to May 1, 1951: We have had considerable testimony from 
persons covering the national scene as well as the local scene, and we are 
convinced that a tieup between organized crime and gambling ventures is still 
the most significant fact in the national crime picture, that crime related to 
gambling and vice are still the seedbed of organized crime, and we consider it 
our duty, therefore, to call to the attention of this honorable court the need for 
a greater public awareness of the deadly seriousness of crime relating to gam- 
bling and vice. If this presentment were to bring home not only to the people 
of this county but to the country at large the true nature of the enemy of society 
known as organized crime and the fact that it draws its heartblood from gam- 
bling, we shall have performed a real public service. We shall have struck a 
mighty blow at the very heart of the underworld. 


Anybody who knows anything about this business knows that all 
the money, the principal moneys that go into narcotics, loansharking, 
so-called legitimate business, in competition with truly legitimate 
business, the money in Las Vegas to build those palatial places, come 
asa result of gambling, and gambling syndicates. 

When people say, “Everybody gambles, it is a natural thing”—I 
know when we were in law school there was one professor who used to 
take his glasses off a number of times and we used to have a nickel 
pool to see who could get closest to the number of times he took his 
glasses off. 

That isone thing. It is another thing to have cutthroats and guer- 
rillas controlling gambling over the country and get the money 
through which they carry on all their nefarious activities. 

Senator Henninos. I think you are certainly right. 

Mr. Siiver. I would like to have this presentment made part of the 
record in the hope that we can get some legislation later based upon it. 

Senator Henninos. Without objection, Mr. Silver’s exhibit will 
be made part of the record. 

(The presentment referred to follows :) 


PRESENTMENT OF THE SECOND ADDITIONAL MARCH 1958 GRAND JURY OF THE 
County OF KINGS ON EFFECTIVE MEANS OF COMBATING VIOLATIONS OF LAWS 
RELATING TO GAMBLING AND POLICE CORRUPTION 


To Hon. Hyman Barshay, County Judge, Kings County 


On April 28, 1958, this grand jury handed up an interim presentment to Your 
Honor summarizing the results of our probe to that date. 

In that interim presentment we pointed out that some 40 witnesses, including 
bookmakers and police officers, had testified before us, and that evidence of 
corruption within the Brooklyn Borough plainclothes sqad had been presented 
tous. Lacking some technical legal proof, we were unable, as a matter of law, 
to return indictments. In our interim presentment we recommended that this 
evidence be turned over to the police commissioner for appropriate depart- 
mental action. We concluded with the following statement: 

“May we point out that the foregoing is but an interim report. Other phases 
of investigation into gambling and bookmaking in the county of Kings are cur- 
rently being explored by this grand jury and we respectfully request the per- 
mission of this court at a future date to submit a further presentment relating 
to this phase of our inquiry.” 

Since that date, this grand jury has continued its investigation into various 
phases of the enforcement of the laws relating to gambling in the county of 
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Kings. We have heard many additional witnesses, including high-ranking 
officers of the police department. In addition to our own able police commis. 
sioner, Stephen P. Kennedy, who appeared before this grand jury on two occa. 
sions, we had the benefit of the experiences and expert opinions of officials from 
large cities in other parts of our Nation. We heard testimony from police off. 
cers and detectives as to the methods of combating crimes in our jurisdictions, 
We heard, too, considerable testimony on the subject of the interrelationship 
between crimes related to gambling on the one hand, and other criminal acts, 

As a result of this investigation we have arrived at certain findings and desire 
to make specific recommendations to this Honorable Court. 

The findings are these: 


(1) GAMBLING IS THE LIFEBLOOD OF ORGANIZED CRIME 


Gambling is the very heartbeat of organized crime both on a local and national 
scale. Strangely enough, this vital finding, which should be apparent to every- 
one concerned with the problem of law enforcement, is recognized in theory but 
virtually ignored in practice. We emphasize that this most important finding 
was arrived at from an exhaustive study of this subject. It is a finding which 
should be proclaimed throughout the breadth and length of our country and the 
Nation. All of our other findings and recommendations flow from a proper 
understanding of this axiom of modern racketeering. 

The crimes encompassed by the term “gambling” in this presentment are 
sinister. The public has been misled as to the true nature of gambling and its 
serious impact on our body politic, because it is confused with practices which 
are indulged in at one time or another by a large proportion of the respectable 
citizens of the community. Almost everyone, at one time or another, has gambled, 
whether in a private game of cards, at a church bingo, at the parimutuel machines 
at a racetrack or in some other form. The result has been a public acceptance 
of gambling as if it were a part of human nature and, therefore, an unimportant 
offense. This attitude is, in large measure, responsible for the public apathy 
toward the enforcement of the laws relating to gambling. The public must 
begin to understand the crucial difference between criminals engaged in gambling 
and the indulgence of decent citizens in various types of betting. 

From the evidence presented to us, we state categorically that gambling 
crimes are linked on innumerable occasions with the most obnoxious criminal 
enterprises known to man. The public may think of the bookmaker in the 
corner candy store as an innocent betting commissioner operating a legitimate 
business. We have heard the evidence. We know otherwise. Actually, if 
you scratch the professional operator of gambling ventures you find the narcotics 
peddler, the loan shark, the dice game operator, the white slaver, the murderer, 
Brooklyn has been the scene of a number of unsolved gangland homicides over 
the past few years. Almost every one of those killings is involved with gambling 
ventures in one form or another. 

In one case where seven leading narcotics dealers were convicted in Kings 
County last year, six were actively engaged in gambling activities, including 
bookmaking and policy, which they used as the source of funds for their 
deadly trade in narcotics. We have heard considerable evidence which indicates 
that many of these gambling figures have gone into labor rackets and coin- 
operated machine rackets as well. The very case which was the initial subject 
of our investigation, involving two men who centered their bookmaking activities 
at a tavern known as Hugh Casey’s Bar & Grill at 600 Flatbush Avenue, in the 
county of Kings, is an excellent example of the interrelationship of gambling 
and other criminal ventures. Closely allied with the bookmakers and operating 
out of the same tavern was a group of loan sharks who financed the book- 
makers. These loan sharks also operated dice games. Literally thousands of 
sets of crooked dice were confiscated in raids upon their homes. Guns were 
found in or about the dwellings of these loan sharks. Legally intercepted tele- 
phone conversations at the same tavern during the same period showed refer- 
ences to a holdup of a payroll truck in the county of Kings and to a burglary 
of many thousands of dollars’ worth of transistor radios from a Long Island 
City factory. Evidence showed that those same bookmakers, through the loan 
sharks, were dealing with the notorious Robillatto, also known as “Johnny 
Roberts,” who was the victim of a recent gangland homicide on Utica Avenue 
and Kings Highway. 

In other homicides, as yet unsolved, the authorities have some evidence from 
informers and underworld leaks that those homicides, too, were intimately 
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related to organized gambling. Valerino, ‘whose body was picked out of the 
Narrows, was put to death, according to reliable information, because he held up 
a dice game without the permission of the “syndicate” boss. The recent gang- 
jand convention at Apalachin near the city of Binghamton in the State of New 
York points out the importance of gambling to the underworld since the over- 
whelming majority of the conferees at Apalachin have histories of violations 
of gambling laws and involvement with gambling operations. 

The basic proposition that gambling is the heart of organized crime is true 
on a national scale as well, as brought out by the exposés of the Senate Rackets 
Committee during the period from May 10, 1950, to May 1, 1951. 

We have heard considerable testimony from persons with information cover- 
ing the national scene as well as the local scene. We are convinced that the 
tieup between organized crime and gambling ventures is still the most signifi- 
cant fact in the national crime picture; that crimes related to gambling and 
yice are still the seedbed of organized crime. 

We consider it our duty, therefore, to call to the attention of this honorable 
court the need for a greater public awareness of the deadly seriousness of 
crimes relating to gambling and vice. If this presentment were to bring home, 
not only to the people of this county but to the country at large, the true nature 
of the enemy of society known as organized crime and the fact that it draws 
its heartblood from gambling, we shall have performed a real public service. 
We shall have struck a mighty blow at the very heart of the underworld. 


(2) GAMBLING CRIMES BREED CORRUPTION AND CONTEMPT FOR LAW ENFORCEMENT 


It is understandable from the first finding discussed above why official cor- 
ruption is present most often in connection with the enforcement of the laws 
relating to gambling and vice than in any other area. This is true because of 
the vast profits derived from these enterprises and because of the continuing 
pature of the crime. 

Repeatedly, going back over many decades, exposés of police corruption, not 
only in this country but in cities throughout the United States, show that the 
overwhelming majority of cases of police corruption arise in squads charged 
with the enforcement of laws relating to gambling and vice. In this county, an 
illustrious grand jury empaneled in December 1949, worked for 4 years on 
this very subject. The grand jury exposed the “malignant influence of pro- 
fessional bookmakers in contaminating vice squad police officers.” It brought 
about some constructive reforms, including the establishment of the Rackets 
Bureau of the Kings County District Attorney’s Office on a permanent basis. 
In this regard we point out that testimony before us from high police sources 
shows that the Rackets Bureau of the Kings County District Attorney’s Office 
is the single, most effective weapon in existence in this county for combating 
police corruption. 

Unfortunately, corruption of this type still exists, as we have learned from 
the evidence adduced before us. This corruption produces disrespect for law 
and order and disrespect for those charged with law enforcement. 

We need not relate the details of an indictment we filed on February 24, 1959, 
with Your Honor involving a deputy police inspector and two officers of the 
morals squad. 

This disrespect for law and order poisons the minds of many of our young 
people. It produces a contempt on their part for the law and those charged with 
enforcing it. It leads them to deride decency and good conduct and thus pro- 
motes juvenile delinquency. 


(8) THE ACTION OF OUR COURTS REFLECTS THE LACK OF UNDERSTANDING OF THE REAL 
NATURE OF GAMBLING CRIMES 


We find that the apathy of the public toward crimes related to gambling and 
vice is reflected by the courts. In the final presentment of the holdover Decem- 
ber 1949 grand jury of this county, the point was emphasized that: 

“* * * wholesale gambling has thrived in large part, because such courts have 
not done their duty. They have, on the contrary, conferred upon the bookmakers 
a sense of impunity—of immunity from the sanctions of the law—that will take 
& very great amount of undoing. We have had before us the criminal records 
of numbers of bookmakers who have been convicted time and time again—some 
of them up to 40 times—without ever being required to serve a day in jail.” 
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Unfortunately, there has not been a change in the attitude of the courts, 
Repeatedly we have seen cases of bookmakers with numerous prior convictions 
both for gambling and for crimes of violence, who have escaped jail sentences, 
During the calendar year of 1957, in Kings County, of 157 convicted book. 
makers, only 1 received a jail sentence. In 1956, of 145 bookmaking convie. 
tions, not 1 went to jail. This is true not only in this county but in other 
counties as well, where a jail sentence is an unusual occurrence. This condi. 
tion is part of the disease of “apathy” which exists in many other jurisdic. 
tions, where the enforcement authorities have complained to us of the cavalier 
attitude of the courts toward bookmakers. 

It is plain to see that the courts dealing with this crime do not comprehend 
the seriousness of the crimes involved and their implications with regard to the 
public welfare. The bookmakers and policy bankers consider these court pro. 
ceedings which result so often in fines as merely part of the cost of doing 
business—as a sort of “license” fee. 

Bookmakers and policy operators are soft livers. Nothing, but nothing like 
a jail sentence could teach them that violating our laws is serious. As the 
police often put it “these bums don’t like jail.” 


(4) POLICEMEN ASSIGNED TO UPROOT GAMBLING SHOULD BE DETECTIVES ; THEIR Jog 
SHOULD BE REGARDED AS EQUALLY IMPORTANT WITH ANY PHASE OF POLICE WORK 


At this point it should be stated that this probe has received considerable 
cooperation from the Police Department of the City of New York. Police Com- 
missioner Stephen P. Kennedy and high-ranking members of his staff have testi- 
fied at length before us, have made their records available to us and have en- 
deavored to be cooperative at all times. It is a problem which concerns them 
deeply. We are sure that the commission and his staff are sincerely dedicated 
to doing the finest enforcement job possible and it is our wish, not to act as 
carping critics but, rather to aid the police authorities in their difficult task, 

In order to have a proper understanding of our recommendations, it is im- 
portant to understand just how the police department goes about the serious 
work of combating gambling. The police department structure is based upon 
the office of the commissioner, which is at the very head of the organization, 
The commissioner has various deputy commissioners, as well as a chief inspector, 
There are also chiefs of the various borough uniformed police forces. Each 
borough is also divided again into divisions, and each division in turn con- 
sists of severals precincts. The precinct is the basic unit of the police depart- 
ment and operates in a comparatively small area. The headquarters of the 
precinct is located in the local police station under the command of a captain. 

In addition to the organization as set forth above, there are other branches 
of the police department as well, including the detective bureau, which is sepa- 
rate from the uniformed force. There are also specialized agencies which deal 
with special problems, such as homicide, narcotics, burglary, pier thefts, traffic, 
etc. 

The work of combating gambling crimes is handled by a squad of patrolmen 
taken from the uniformed police force and put into plainclothes—thus the 
term “plainclothes squad.” 

In Brooklyn, the plainclothes squad is organized on a borough basis. It 
operates from the Bergen Street police station, to which point all plain- 
clothesmen report for duty. It is known as the Brooklyn Borough plainclothes 
squad, also called the morals squad, and was organized on a boroughwide 
basis pursuant to the recommendation of the December 1949 grand jury. 
Although these plainclothesmen report to the borough headquarters, they 
actually work in districts. These districts are unique to the Brooklyn morals 
squad operation. Each district covers several precincts and is commanded 
by a deputy inspector. It should be noted that the Brooklyn morals squad 
plainclothesmen do not work on a precinct basis, nor are they responsible to 
the precinct command in any manner. The same is true with regard to plain- 
clothesmen in all boroughs. In all the boroughs except Brooklyn, the plain- 
clothesmen operate from the divisions. Since a division is substantially the 
same in size as the district, the work of plainclothesmen both in Brooklyn 
and all boroughs covers substantially areas of the same size. As a check on 
the work of the plainclothesmen, each borough commander, except in Brooklyn, 
has his own squad operating independently of the division morals squad. In 
addition, there are various squads operating out of the police commissioner's 
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office as well. These commissioner’s squads in turn operate independently 
of all other squads and can and do investigate gambling crimes occurring 
anywhere in the city. ; 

It should be emphasized that the plainclothesmen are patrolmen in rank. 
They receive no added increments when they become plainclothesmen, although 
some few of them do get a small increase in pay after some length of service. 
In other words, the change of assignment to plainclothes is nota promotion in 
any sense of the word for a patrolman. Detectives on the other hand likewise 
come from the rank of patrolmen, but receive additional pay and it is deemed 
a definite advance in rank within the department and is much sought after. 

We find that, despite efforts by the police commissioner to instill proper 
respect for the plainclothes squad who deal with the enforcement of gambling 
laws, the plainclothesmen are considered pariahs by other members of the 
police department. We have testimony that chiefs of detective groups do 
not want men in their squads who have ever served in the plainclothes squad ; 
that until recently it was rare for a plainclothesman to ever attain the rank 
of detective; and that even now only a small percentage of plainclothesmen 
ever become detectives. We are convinced from the evidence presented to us 
that the work of plainclothesmen, which involves surveillance, “tailing,’ the 
use of informers, and intelligence evaluation, is detective work by its very 
nature. We find that the present system of assigning patrolmen to plain- 
clothes duty without elevation to the rank of detective is, to some extent, 
responsible for the low regard with which the plainclothes squad is held by 
their brother policemen. The plainclothesmen need incentive; they need to 
be recognized as detectives because they are doing the work of detectives. 
They must come to be regarded as men who are doing a vital job—as important 
to law enforcement as any other phase of crime fighting. 

The status of the plainclothesman is reflected even in the training program of 
the police academy. The academy is doing a splendid job in every area of its 
training program. It has improved even more under the present police com- 
missioner. Yet, in the police academy the gambling crimes are depicted as 
minor in nature and not befitting the time and effort of a detective. We feel 
that the gambling crimes should be put in their proper light in the courses in 
the policy academy. The true relationship between gambling and organized 
crime should be made clear to the men who will be responsible for keeping our 
city safe. 


(5) THE MORALS SQUAD AS NOW CONSTITUTED SHOULD BE ABOLISHED 


We have pointed out that the work of investigating gambling crimes is de- 
tective work by its very nature. Yet, it is also true that tremendous help can 
be given to the detective squads in rooting out gambling crimes by the uniformed 
force. There is no individual in the police department who should be and is 
better acquainted with gambling and vice conditions than the patrolman actually 
assigned to walk a beat. In some cases the patrolman may have only one block 
to cover, particularly in congested areas where there is a high incidence of 
crime. The testimony adduced before us indicates that the patrolman on the 
beat knows who the bookmakers are on his beat; who the policy men are; who 
are the pimps and junkies. Yet it is a rarity for a patrolman on the beat to 
make a gambling arrest. In our entire county of 3 million people during all 
of 1957, only 13 arrests for bookmaking and 20 for policy were made by the uni- 
formed force. 

It is an interesting circumstance that, for example, in the city of Philadelphia, 
where patrolmen through their precinct commanders are specifically told to make 
arrests and where this matter is constantly followed up, the overwhelming 
majority of gambling arrests are made by patrolmen. More arrests for policy 
violations are made by uniformed Philadelphia patrolmen in 1 week than the 
uniformed force in New York City makes in an entire year. 

We find that the reorganization of the plainclothes squad in Kings county 
as a centralized unit operating out of borough headquarters has not resulted 
in any substantial change as distinguished from the work of the other boroughs 
where the plainclothes squads are organized on a division setup. Although the 
plainclothesmen report to borough headquarters each morning, their work is ac- 
tually performed within the confines of a district approximately equal in size 
to the division. Aside from the fact that they report centrally we find no sub- 
stantial difference between the operation of the plainclothes squad in Kings 
County and the other counties. The borough setup, instituted as a result of a 
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recommendation of the December 1949 grand jury heretofore referred to, has 
regrettably not proved itself to be more effective in stamping out gambling. 
Gambling and related crimes still flourish within this county and for that mat- 
ter throughout the city. Despite the fact that the Brooklyn Borough Plain. 
clothes squad is ably commanded by a veteran police officer trying to do an 
effective job, corruption has reared its ugly head. in 

We believe that gambling crimes can best be combated by organizing the 
fight against the gambling syndicates on a precinct basis. We recognize that 
there is no system under the sun that can entirely wipe out these offenses, 
However, it is our considered opinion that it will be easier to control the con- 
ditions in a precinct with responsibility pinned entirely on the precinct com. 
mand, than to keep the present division or borough organization. To make the 
matter somewhat clearer, it is our belief that the detectives who are assigned 
to gambling work should work within a precinct area. Those detectives should 
be assigned from the regular detective squads. Gambling should be a regular 
assignment for detectives. The period of time for which they should be as. 
signed to such work and whether or not they should handle other crimes at 
the same time, is a matter best left to the discretion of the police commissioner, 

The important thing however, is that the commanding officer of the precinct 
must be made responsible for enforcement of gambling laws. This form of 
decentralization accompanied by thorough checkups by central squads, seems 
to have worked effectively in other jurisdictions. These central squads, now 
in existence, are very valuable aids and should be maintained. 

It is our considered opinion that the morals squad as now constituted has 
not worked out. It is recommended that the morals squad should be abolished, 
It is our hope that the police commissioner will follow our suggestions as set 
forth above. 

RECOMMENDATIONS 


(1) All agencies concerned with law enforcement must engage in a con- 
certed campaign to emphasize the real nature and importance of gambling 
crimes. Public apathy must be combated. 

In the training of police officers and all those charged with enforcing the 
gambling laws, the interrelationship of gambling and organized crimes must 
be emphasized to a far greater extent than it is at present. The press, radio, and 
television can render a great public service in this respect. 

(2) The work done by the police department in tracking down and arresting 
violators of the gambling laws must be backed up in the courts. In the case 
of those who are found guilty—such offenders who are repeaters should go to 
jail. We are referring, of course, to operators of gambling rackets; to those 
who sell chances on numbers, and to those who are bookmakers or who work 
for the bookmakers. In such cases we recommend mandatory jail sentences 
of a minimum of 60 days for second offenders, and a minimum sentence of 6 
months in the case of third offenders. In the case of fourth or subsequent 
offenders, it is our opinion that the crime should be deemed a felony, punish- 
able by a minimum of 1 year and up to3 years imprisonment. 

Our law presently provides that a defendant may be convicted of violations 
of our policy statute by virtue of possession of policy slips. The very posses- 
sion is deemed presumptive evidence of commission of the crime. That is not 
true in the case of bookmaking where a conviction may not be predicated upon 
the mere possession of betting slips. In other jurisdictions, mere possession 
of betting slips has been made presumptive evidence of violation of bookmaking 
laws. We recommend that such a statute be proposed and enacted in this 
State so that convictions for bookmaking may be based upon unexplained 
possession of betting slips. 

(3) The plainclothes squad, in Brooklyn and throughout New York City, 
should be abolished. The work of investigating and enforcing gambling laws 
and laws related to public morals should be handled by a detective squad. 

The detectives assigned to gambling should operate on a precinct level and 
be responsible to the precinct commander. In addition, the present central 
division squads, borough squads, and commissioner squads should be maintained 
to keep constant surveillance on the work within the precinct. 

(4) In addition to the responsibility of the detectives for investigations and 
apprehension of violators of the gambling laws, the policeman on the beat should 
be made to understand his responsibility for enforcement of these laws. Every 
patrolman on the beat should be instructed to make arrests whenever he sees 
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of the gambling laws. This instruction should not be given in a 
bina aie but should be emphasized and reemphasized, continuously. 
Police regulations presently require such arrests but the regulations are blinked 

i st cases. 
ey farther recommend that sections 552 and 552a of the code of criminal 

ure be amended so as to provide for fingerprinting and photographing in 
the case of arrests for gambling crimes. At present, no matter how notorious a 
pookmaker or policy operator may be, he cannot be fingerprinted or photographed 
upon arrest. Thus the court before whom he is arrainged does not know the 
criminal record of the arrested party when bail is fixed. This situation can be 
easily remedied by appropriate amendments to sections 552 and 552a of the 
code of criminal procedure. ; 

We feel sure that the district attorney of this county will see to it that the 
recommendations contained in this presentment with regard to legislation are 
prought to the attention of the State legislature and that the legislature is urged 
to enact such laws. 

CONCLUSION 


It is our opinion that the prompt and effective implementation of these recom- 
mendations will bring substantial improvement in the work of stamping out 
gambling. Relentless war must be carried on against organized crime. This 
war is a continuing war. We can turn the tide only by eternal vigilance and 
relentless prosecution of our laws. Only by such measures can we strike a truly 
devastating blow against gambling—the heartblood of organized crime. 

Dated: Brooklyn, N.Y., February 26, 1959. 

Respectfully submitted. 

SECOND ADDITIONAL GRAND JURY OF THE COUNTY OF 
KINGS, FOR THE MARCH 1958 TERM, 
By Rupy WEISSBRATTEN, Foreman, 

Attest : 

HENRIETTA V. CARTER, Secretary. 


Mr. Strver. I think you know that the New York State district 
attorney and the National District Attorneys Association both have 
passed resolutions with regard to giving the law enforcing agencies 
under proper restriction the right to tap wires in furtherance of fight- 
ing crime, which is very serious. 

So I will give you this one resolution of the National Association of 
County Prosecuting Attorneys in connection with wiretapping. 

The front page is just a communication sheet, but you pick the part 
of it you think is pertinent for the record. 

I submit also for the record a statement issued by the executive com- 
mittee of the New York State District Attorneys Association in con- 
nection with the Benanti decision. 

(The documents referred to follow :) 


Resotution No. 1—FErpERAL LEGISLATION To Permit State Laws AUTHORIZ- 
ING WIRETAPPING BY LAW ENFORCEMENT OFFICERS 


The Supreme Court of the United States has recently interpreted section 605 
of the Federal Communications Act to preclude the States from enacting legisla- 
tion which would legalize wiretapping by State law enforcement officers. Section 
605 of the Federal Communications Act (47 U.S.C., sec. 605) provides: 

“* * * no person not being authorized by the sender shall intercept any com- 
munication and divulge or publish the existence, contents, substance, purport, 
effect, or meaning of such intercepted communication to any person * * *.” 

In Benanti v. United States (78 Sup. Ct. 155, decided Dec. 9, 1957), the 
Court held that evidence obtained by wiretapping by State officers is inadmissible 
in a Federal criminal prosecution. In this decision the Court said “we find 
that Congress, setting out a prohibition in plain terms, did not mean to allow 
State legislation which would contradict that section and that policy.” 

This interpretation of section 605 deprives State prosecutors and other law 
enforcement officers of one of the most effective weapons in combating serious 
crimes and organized criminal activity. In many instances the telephone is the 
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usual means by which persons engaged in kidnaping, extortion and racketeerj 
convey threats and information. This criminal activity can be effectively coup. 
tered only through the use of wiretapping. In some instances wiretapping wi}} 
serve to protect the lives and property of persons by providing information cop. 
cerning plans for the commission of crime. 

To remedy the present situation, Senate bill 3013 (85th Cong., 2d sess., Jan, 
16, 1958) has been introduced by Senators McClellan, Ives, Ervin, Mundt, Gold. 
water, and Curtis. The bill provides that “Section 605 shall not apply to * * * 
(b) the interception, by any law enforcement officer or agency of any State 
(or any political subdivision thereof) in compliance with the provisions of any 
statute of such State, of any wire or radio communication, or the divulgence jp 
any proceeding in any court of such State, of the existence, contents, substance, 
purport, effect, or meaning of any communication so intercepted, if such inter. 
ception was made after determination by a court of such State that probable 
cause existed for belief that such interception might disclose evidence of the 
commission of a crime.” 

This association expressed its approval of Senate bill 3013 at the 1958 mid- 
winter meeting at Las Vegas, Nev., and directed the president of the association 
to bring its approval to the attention of the appropriate committees of the Con- 
gress. The bill has not been passed and the need for immediate action is urgent, 
Now, therefore, be it 

Resolved, That the National Association of County and Prosecuting Attorneys 
at the 1958 convention at Atlantic City, N.J., approves Senate bill 3013 and urges 
its immediate passage by Congress, and that the president of this association 
be directed to bring this resolution to the attention of the chairman of the 
U.S. Senate Committee on Interstate and Foreign Commerce and to the attention 
of the chairman of the U.S. House of Representatives Committee on the Judi- 
ciary ; and further that the president of this association request the appropriate 
committees of Congress for permission to have various members of this associa- 
tion appear to testify in favor of this legislation. 

Dated this 30th day of July 1958. 

NATIONAL ASSOCIATION OF COUNTY AND PROSECUTING 
ATTORNEYS, 
By J. St. Clam Favrot, President. 

Attest : 

VINCENT P. KEvupeEr, Secretary. 


STATEMENT ISSUED AT A MEETING OF THE EXECUTIVE COMMITTEE OF THE NEW 
York DIstRicT ATTORNEYS’ ASSOCIATION, IN GARDEN City, LONG ISLAND, N.Y, 
ON DECEMBER 12, 1957, IN REFERENCE TO A DECISION OF THE U.S. SUPREME 
CourT IN UNITED STATES V. BENANTI, ON DECEMBER 9, 1957 


In its recent decision in United States v. Benanti, the Supreme Court of the 
United States has declared that section 605 of the Federal Communications Act, 
rendering it a crime to intercept telephone conversations and divulge their con- 
tents, applies to telephone conversations intercepted by State as well as Fed- 
eral officials. The effect of this decision, apparently, is to raise a doubt con- 
cerning the validity of New York legislation empowering State law enforcement 
officers, pursuant to court order and under a procedure providing ample safe 
guards against abuses, to engage in wiretapping for the purpose of obtaining 
evidence of crime. Since this decision appears to deprive district attorneys and 
law enforcement agencies of one of their most effective weapons in combating 
criminal activity, we feel that certain observations are in order. 

No one having any substantial experience in the field of law enforcement 
could entertain the slightest doubt that authorized wiretapping is an essential 
weapon in the fight against modern, organized crime. Without it, district at- 
torneys and the police become virtually helpless in numerous instances where 
dangerous and nefarious activity is conducted by ringleaders in such fashion 
that their detection and apprehension becomes impossible in the absence of this 
tool. It is no exaggeration to state that the outlawing of wiretapping by law 
enforcement officials represents an incalculable boon to the underworld. 

As it has operated in this State, legalized wiretapping has never produced 
private or public injustices of the sort envisioned by alarmists unfamiliar with 
the procedure employed. In fact, a joint legislative committee of our State legis- 
lature, after a thorough study of wiretapping operations in New York State, 
explicitly declared that they had found no abuse whatever by any district at- 
torney in the utilization of our wiretapping procedures. 
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The basis of the recent Benanti opinion, so far as here pertinent, is that, in 
enacting section 605 of the Federal Communications Act, the congressional inten- 
tion was to go beyond regulation of the conduct of Federal employees and to ex- 
tend its criminal application to that of State employees as well, even though 
acting pursuant to the constitution and statutes of their State. Without de- 
tailing the various legal arguments to the contrary, it seems in order to point 
out that the actions of Federal legislators during the past few years hardly sup- 
port the proposition that such was the congressional intent. 

Indeed, numerous congressional committees, devoted to exposing the extent 
of labor racketeering, narcotics traffic, juvenile delinquency, and other deleter- 
jous influences in this country, have consistently relied upon information given 
to them by State prosecutors, which information, as they well knew, was largely 

rocured through the instrumentality of telephonic interception. It is safe to 
say that 100 or more Senators and Representatives have participated in such 
hearings where the nefarious machinations of criminal elements were divulged 
to the public through the medium of legalized wiretapping. It is also safe to 
state that not one of these legislators, nor any other Senator or Representative 
from either side of his House, has ever raised his voice in protest or objection 
to the use of such valuable information. Under these circumstances, among 
others, we find it difficult to believe that the Congress, in enacting section 605 of 
the Communications Act, intended to render the use of such interceptions a crim- 
inal offense. 

In the light of the foregoing, we, in the arduous battle against racketeering 
and crime, necessarily importune the Congress to amend section 605 to exempt 
State officials from its operation wherever the particular State authorizes its law 
enforcement bodies to intercept and divulge telephonic communications pur- 
suant to its constitution and statutes, with due regard for the safety of its 
citizens. 

Present: Edward S. Silver, Kings County, president; T. Paul Kane, Schoharie 
County, first vice president; Abraham Isseks, Orange County, second vice presi- 
dent; Henry P. DeVine, Nassau County, treasurer; Richard G. Denzer, New York 
County, secretary; Frank S. Hogan, New York County; John M. Braisted, Jr., 
Richmond County; Paul H. McCabe, Chemung County; Harry L. Rosenthal, 
Monroe County; John F. Dwyer, Erie County; Raymond C. Baratta, Dutchess 
County; Frank A. Gulotta, Nassau County. 


Mr. Sriver. In conclusion, Mr. Chairman, I know you have been 

very patient here for many hours. 

enator Henninos. Mr. Silver, we don’t want in any wise to restrain 
or limit your very splendid testimony. You have been here a number 
of hours, too. We are going to be here, very likely, until late tonight. 
We are going to be here, one place or the other, so we are glad to hear 
from you, sir, as fully as you wish. 

Mr. SILVER. What I wanted to say is this: Basically, what I am 
trying to bring home to the committee is this: One, that the district 
attorneys of our country are people who are vitally interested and 
have shown by their actions, not just by their words, that we under- 
stand what rights of the people are; that we have introduced legis- 
lation to protect defendants’ rights, and that we have always been on 
the side of being concerned with the Bill of Rights and see that it is 
inno way violated, and nobody is in a better position than we are to 
know how sorely that is needed in every State of our Union. 

Secondly, that most of the talk that goes on with regard to wire- 
tapping is with regard to people who wiretap who are not law-enforc- 
ing agencies and not charged with the responsibility of running down 
acrime. 

Asto that, the district attorneys have been vigorous, have been strong 
in trying to get the most dire penalties i in connection with that sort 
of activity ; that we have not advocated giving district attorneys carte 
blanch right to tap wires just because he feels like it. 
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We felt that the district attorney should and does welcome some 
reasonable restraint on his own judgment, because he might be go 
zealous about trying to convict somebody that he might go overboard, 
that he ought to have some restraining hand of the court who sits 
back and says, “What are you getting excited about? I will give you 
the order, or I won’t give you the order.” 

I think the record shows where we have had strong laws restricting 
wiretapping, where we have operated for 20 years—people even inves. 
tigated us—the State legislature fully and clearly said we have never 
violated the right. 

At the present time, law enforcement is in a precarious position 
as a result of the Benanti case, and I want to make it clear that I am 
not leveling any criticism at the Supreme Court. I bow with deep 
respect to its decision. I am not here to say that therefore we should 
pass laws that stop this and stop the others. I am not talking about 
that at all. I am saying here is the decision; we recognize it as the 
supreme law of the land. 

I say to the Senate and to the House that I think they ought to 
come to the help of the district attorneys of this country, whatever 
their names may be, county solicitors or prosecutors or county attor- 
neys; that we need this right to fight crime. 

We have said it, and we say it again, that if you take away from us 
this instrument, not only will we feel it strongly, but the people whom 
we represent will have taken from them an instrument which is neces- 
sary in the enforcement of laws against crime. 

In New York State, particularly New York City, it has been of 
tremendous value, not only with regard to detecting crime, but it is 
our considered feeling it has been a restraint on criminal activities, 
They do get careless. The telephone is such a convenient instrument 
for criminal activities. We have found that even though they might 
feel that their wires are being tapped, yet after a half dozen fellows 
call up, one fellow will say, “Well, we will meet in the usual place in 
Broadway,” and you don’t know where it is—another fellow will say, 
“Ts it 1:47 as usual?”—and the next fellow will give you the time 
and with a little patience you generally get to know where the meet- 
ings are, and you can watch people and learn about them. At least 
you get vital leads to run down criminals. 

So I say to you as humbly as I know how, as a law-enforcing agent, 
I hope that it will not be too long before Congress considers a law, at 
least a limited law, taking out of the operation of 605 those areas, 
those States that have the type of laws that New York State has 
where the law-enforcing agent can tap wires for a limited time on a 
showing of reasonable grounds that he has the basic evidence to be- 
lieve that he will get evidence of crime if he taps a wire under the 
restraints which I have talked about under the constitution of New 
York State and section 813A of our Code of Criminal Procedure. 

I think I have mentioned the fact that we do not countenance illegal 
wiretapping. I think I said that in the early part of this year we 
convicted two policemen who tapped wires without court order. There 
is no excuse for that. 

Senator Carrot. Let me ask, where you have had this for 20 years 
in New York—I used to be a district attorney, too, many years ago, 
and I have had to meet this very problem in our State—evidence, no 
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matter how acquired, illegally or not, is admissible. It is not the rule 
today in the Federal system. This has been changed since the Weeks 
case, 40 years ago. | I don’t know what the rule is in New York. 

Let me ask you this question. : 

Where you have had this experience for 20 years, do you believe 
there is illegal wiretapping going on in your own State, in your own 

+9 
ny Sirver. In my own county? I can talk for my own office. 

Senator Carroti. I am not speaking about your office. I am not 
speaking about district attorneys. Your general impression, that is 
what we are trying to get. Pe 

Mr. Stiver. I would say this, as my opinion, I have never made 
an investigation about it—it is my opinion that private persons, either 
because of some domestic-relations problem, business, whatever it 
may be, do resort to illegal wiretapping. I don’t know how wide- 
spread it is, because I really don’t know. 

Let me say this about district attorneys. I say most emphatically 
that no district attorney would tap a wire without a proper order. 
As for the police, in view of the fact that they can get an order if they 
are entitled to it and what I know about the police commissioners the 
instances of wiretapping without an order are rare. 

Where it is being done without the court order by a police officer, 
that is being done by someone who is not really interested in law en- 
forcement anyhow. 

If you need a court order, if he wanted to shake somebody down, he 
wouldn’t get a court order, so you are dealing again with a person who 
is not engaged in law enforcement. You are dealing with a person 
who is a law violator. 

Senator Carrotzi. The reason I asked the question, Mr. Chairman, 
Kings County, I think, is either the first or the second most popu- 
lated place in the United States. 

Senator Henninos. Second. 

Senator Carroti. You have a shifting population there. Your 
problems must be enormous—not that you are not a law-abiding peo- 
ple, but in the nature of things in your area. The reason I ask this 
question, is that you have operated for 20 years. You can go and get 
a court order. I assume when you get the court order the evidence is 
admissible ? 

Mr. Strver. It would be admissible even if we didn’t. 

Senator Carrot. Same applies in New York as in Colorado. 

Mr. Strver. In the DeFore case (242 N.Y. 13; 150 N.E. 585)—but 
within the last month, since the Benanti decision came down, the ad- 
missibility of wiretap evidence was challenged and the court of ap- 
peals has reaffirmed the DeFore case and Schwartz v. Tewas (344 U.S. 
199), even though it may or may not be a violation of any law, it is 
stilladmissible. That case is People v. Variano (5 N.Y. 2d 391 (April 
1959) ). 

Last year, the legislature introduced a bill making illegally procured 
wiretapping inadmissible, just limiting it to wiretapping. 

The District Attorney’s Association opposed the bill, not on the 
ground that we wanted illegally procured wiretapping evidence in- 
troduced, but because the bill wasn’t clear and was cumbersome. 
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Memorandum to the Governor showed if they would clear up, write 
the bill a bit clearer, so it would be understood, that it could not be 
used as an instrument to discover evidence in advance, even where an 
order was procured, we would not oppose it. May I try to make my. 
self a bit clearer. 

In other words, if a statute was passed just saying that illegally 
procured wiretapping may not be admissible, a lawyer under that 
statute might say, even though you got an order, you did not get a 
legal order. The judge should not have granted you the order be- 
cause you really didn’t give him enough evidence on which to base 
reasonableness. They therefore could attack even in a situation 
where we got the order. Even if defense counsel felt we got a proper 
order they would start a voir dire proceeding to find out if we did have 
wiretapping, what was the wiretapping and who wiretapped, and so 
forth. The judge who signed the order could be subpenaed and ques- 
tioned about the basis for his signing the order. 

So I want to say that the district attorneys’ objection to the bill 
wasn’t that we wanted the right to introduce illegally procured wire- 
tap evidence, but we wanted a clarification of the bill. Let us keep in 
mind that defense counsel are not always as pure as the driven snow, 

Senator Carroiu. I started to talk about the size of your county, the 
number of people. I agree with what you say about organized crime, 
It isa real problem. This is what disturbs many lawyers: what to do 
about this? On the one hand you have the folks who are charged 
with enforcing criminal laws and these big syndicates and these big 
gangs that are operating. 

This is on the one hand. On the other hand they have a rea] con- 
cern about individual liberties not only in the field of law enforcement 
but in the industrial field, the field of business relations, the labor and 
management field. Now we learn that police or private citizens can 
lease a whole wire and go into a home. I am not talking about dis- 
trict attorneys, but the question is: When you place the stamp of 
approval on one practice, does this extend to the other areas? 

In my own area—I come from Denver—I was district attorney 
many years ago. We had the same problem. Perhaps Colorado dis- 
trict attorneys may wiretap. Our office operates much like yours, I 
had police officers working in my office. 

I didn’t wiretap. At that time it wasn’t necessary. But changes 
have come. Syndicates move all over the country. We now have an 
intelligence squad in the county which will be notified by another city 
that so and so is coming into your town. They watch and they began 
moving into Las Vegas, or moving into some other place, but this isa 
real question : How can you place the stamp of legal approval on evi- 
dence that is acquired through wiretapping? There is a growing 
body of opinion favoring the watering down of the constitutional pro- 
visions of the fourth amendment on illegal search and seizure. 

Many people walk out of the courtroom who are guilty when there 
is a motion to suppress evidence illegally obtained. 

There is a body of opinion that think the fourth amendment should 
be mitigated. oft 

In a changing society, with the enormous problems, the question 1s: 
Where do you draw the line? 
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Mr. Sirver. I tell you where I draw the line. I would make every 
possible restriction that anybody can conceive against private people 
tapping. I would be glad to sit with any committee to help draw such 
laws. I am sure the district attorneys, State and national, would like 
to sit down with the committee and try to frame legislation to make 
the use of wiretapping by the private individuals a serious offense, as 
serious as you do make or dare make it in a statute, but I cannot under- 
stand—it hasn’t in New York, where we have had the right, where we 
district attorneys have abused it, where it has been effective in the use 
of fighting organized crime and serious crimes—why take it away 
from the law enforcing agents who indicate by their attitude and point 
of view toward individual liberty that they use it very carefully, use 
it for the job that they have been elected to do, and why be concerned 
that if you say to the district attorney, you may use this under certain 
restrictive regulations for the enforcement of crime, for myself, at the 
moment at least, I don’t understand why that should give any encour- 
agement to any industrialist or laborite or private detective to say that 
the district attorney can do it under certain restrictions so that makes 
it easy for me todo. One has nothing to do with the other. 

Senator Carrot. I have a very strong feeling that Federal enforce- 
ment agencies ought to strictly adhere to the Constitution. 

Perhaps in State laws we shouldn’t go too far to interfere with 
methods of presentation, gathering evidence, and prosecuting. Let 
each State function within constitutional bounds, but it has never been 
held that it is denial of due process for States to act in such manner. 

I don’t understand all about this Benanti decision. I notice it says, 
whether by State or Federal agents, but you have just indicated that 
your Court of Appeals in New York has not thrown out evidence. 

' Mr. Stiver. Let me show you, Senator, the very terrible position 
which I and my colleagues find ourselves in. 

At the present time, I understand the Attorney General’s view is this, 
that Congress has as: yet, and he said that in the hearing before some 
Senate committee—Congress has as yet not had an opportunity to ex- 
press itself with its desires concerning the Benanti case an State law 
enforcing agencies. 

Therefore, we are now under sort of a truce. 

But if Congress doesn’t act soon, I think that the Attorney General 
will be compelled as a law enforcing agent, as a man of integrity, to 
say to me: “Mr. Silver—or Mr. Hogan or auybody else—if you ta 
wires and divulge the information you are violating the Federal law.” 
I don’t want to know about some racketeer to know what he is doing. 
[have no desire to satisfy my curiosity. I want to use the evidence to 
eonvict him. If I do that, the New York Court of Appeals will say 
sure, Mr. Silver, you may introduce that evidence and convict this de- 
fendant, but that is not going to-stop the U.S. attorney from issuing 
a warrant against you for violating section 605 of the Communications 
Act. Congress must do something about it. 

I, as a law enforcing agent, may not think I am dealing in dirty 
business. I would then find myself in the position where I am thwart- 
ing the laws of the United States. I don’t think any district attorney, 
and indeed he should not, is going to prosecute anyone and risk going 
tojail for it. Nobody is going to do that. 
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Senator Carroii. My point is this, and I don’t say that we should 
do this, but just expressing myself in a very general way, supposin 
that that were modified to leave the State law as it was before a 
leave the Federal law as we think some, some of us think, it ought 
tobe. Would that interfere then? 

Mr. Stiver. No, it would not. 

Senator Carroii. So you are not talking about the Benanti decision 
in its application to Federal agents but its restriction on State agents? 

Mr. Strver. In the previous Congress there was a bill, S. 3031, which 
was a very simple bill. It didn’t go into anybody else having the right 
to tap, Federal or anybody else. It simply said that section 605 shall 
not make it unlawful for a district attorney in the State of New York 
who can get a court order on an affidavit of reasonableness—in other 
words, all we are trying to do is say, please let us continue as we have 
before in New York State or such other States as have this type of 
legislation. 

Senator Carrotn. One more observation concerning Federal officers 
only. If we are not careful in drafting this statute and purport to 
grant permission to Federal officers to go into private homes and plants 
listening or wiretapping devices, may we not run afoul of the fourth 
amendment against illegal searches and seizures. What would be the 
difference between unlawful entry to plant a bug and unlawful entry 
for other purposes ? 

Mr. Stiver. The Federal Government doesn’t have the right now 
and wouldn’t have if you passed a statute like S. 3013. It wouldn't 
enlarge their powers one bit. They still could not, under the decisions 
of the Supreme Court even if you permitted the State of New York 
to tap wires as they have in the past, that testimony still could not be 
introduced in a Federal case even if it were based on the evidence 
gotten by the State and under a wiretap order. 

Senator Carroti. This raises the question of the Bartkus case. 
There Federal prosecutors missed a conviction in Federal court and 
moved it into the State court. 

This raised the question of double jeopardy, which was discounted, 
but there was a great hue and outcry from some of the leading figures 
of the Nation on this thing and the Attorney General had to warn his 
district attorneys, his Federal district attorneys throughout the Na- 
tion, to be very careful of his practice. 

All this involves again the question of the use of evidence. It isa 
very difficult field. 

So, believe me, it is not the do-gooders and sweetness and light boys 
who are concerned with this issue. There are some very deep con- 
stitutional questions involved that strike clear into the marrow of 
our system. 

The question, and if I were district attorney I know exactly what 
you are talking about—you have got a job todo. You have to meet 
modern conditions with syndicates and organized crime that have got 
money. They can maneuver and they can corrupt and ship in nar- 
cotics. It is international in scope—how not to tie your hands. 

This is one of the great problems, too. 

In the Federal Government, for example, if we took all this off 
when they talk—I think you made some expression about the right of 
the Attorney General, somebody, to investigate subversives—in this 
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concept, everybody may be looked upon as a subversive. They could 
tap the telephone into my house. 

This incident I told you about rose in Colorado where a wire chief 
made a proposition to a certain member of my staff. He could give 
me a contact with any telephone in Denver. This is the sort of thing, 
when we talk about wire, we are not talking about a single telephone, 
we are talking about a wire that fans into something. 

Mr. Sriver. A suggestion made to somebody in your staff, by some- 
body not in law enforcement. It was somebody thinking you would 
like this information. 

I am talking about the very restricted right which does not affect 
what the Federal law enforcing agencies do at all. 

In other words, if 3013, which has now another number, were passed 
by the present Congress and signed by the President, the Federal peo- 
ple would have no more right to do anything more than they have at 
this minute. They are not going to enlarge their right by giving us 
3013. All you do by 3013, you say if New York State or Illinois or 
California wishes to pass a bill in California or New York saying 
that under a court order if you get a court order you are restricting 
us anyhow, but I don’t mind the restriction—but if you get a court 
order based on reasonabless, you may tap wires against people that 

ou believe, honestly believe, are engaged in crime. 

That is all we are asking for. 

Isay that if we were fellows who asked this and didn’t have a record 
of decency behind us, not only with regard to 20 years of operation 
but with regard to other things that we do, our attitudes toward de- 
fendants, rights of people, one might say “am I right about these 
fellows—I don’t know if I can trust them with this right, but the 
record shows, if I say so myself, that we could be trusted with this 
power which we have never had and never abused.” 

Senator Carrot. I thank you, Mr. Chairman. 

Senator Hennines. Thank you for your contribution, Senator 
Carroll. 

I would like to announce now that at future hearings on this sub- 
ject matter which we expect to have and, indeed, I am sure we are 
going to have, the subcommittee will hear two witnesses who were 
invited to the hearings today but could not appear—Mr. Joseph Welch 
whom most of you know or know of, a very prominent lawyer in the 
city of Boston; and Mr. Whitney North Seymour, who will be presi- 
dent of the American Bar Association next year, an active member 
of the bar of the city of New York. I have had many pleasant and 
profitable discussions with Mr. Seymour on a variety of questions go- 
ing clear back to the time of the Bricker amendment. 

We all know something not only of Mr. Welch’s high order of 
ability but also his philosophy. 

Mr. Silver, on behalf of the Senate and this committee, I want to 
thank you. 

I know how busy you are—I don’t really know how busy you are, but 
as I said to Lauris Norstad, the head of SHAEF, in Paris a year so 
ago, nobody knows the responsibility you have except you. 

Tsay to you that nobody knows how busy you are except you. 
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We appreciate very much your having taken your time, as we ap. 
preciate Mr. Dash’s taking his time, to come down and shed more light 
upon the subject which has raised many, many questions in the minds 
of, as Senator Carroll says, not just the breast beaters and the pro. 
fessional liberals, but some people who are concerned, very deeply 
concerned with basic constitutional rights; also, indeed, deeply con- 
cerned with the protection of the people who cannot protect themselves 
against people who do not behave themselves—the predators, the mobs, 
the gangs. We all know something about that. We have had to dea] 
with them. 

Now, Prof. James Hogan of the Georgetown Law Center originally 

yas scheduled to appear as a witness at today’s hearing but was un- 
able to attend. Professor Hogan is coauthor of a comprehensive arti- 
cle on wiretapping, entitled “Wiretapping: From Nardone to Benantj 
and Rathbun,” which appeared in the spring 1958, issue of the George- 
town Law Review. 

Without objection Professor Hogan’s article will be included in the 
record of today’s hearing, together with the views of a number of 
other law professors and persons who have submitted statements or 
letters to the subcommittee in response to the subcommittee’s request, 

(The statements referred to follow :) 


STATEMENTS ON WIRETAPPING, EAVESDROPPING, AND THE BILL 
OF RIGHTS SUBMITTED TO THE SUBCOMMITTEE ON CONSTITU- 
TIONAL RIGHTS BY LAW PROFESSORS AND OTHERS 


LETTER FROM SENATOR THOMAS C. HENNINGS, CHAIRMAN, CONSTITUTIONAL 
RIGHTS SUBCOMMITTEE, TO LAW PROFESSORS 


U.S. SENATE, 
COMMITTEE ON THE JUDICIARY, 
SUBCOMMITTEE ON CONSTITUTIONAL RIGHTs, 
October 2, 1958. 

DEAR ProressorR: The Senate Subcommittee on Constitutional Rights cur- 
rently is making a broad study of the subject, “Wiretapping Eavesdrop- 
ping, and the Bill of Rights,” and already has held several hearings on the 
methods by which wiretapping and eavesdropping are accomplished, and the 
legal and constitutional issues raised by their use. These hearings, together 
with a separate appendix entitled, “Background Materials on Wiretapping, 
Eavesdropping, and the Bill of Rights,” have been published just recently, and 
I am enclosing copies of them for your information and use. 

In view of your experience and recognized knowledge in fields of law related 
to these subjects, the subcommittee would welcome an expression of views from 
you regarding legal or constitutional questions or problems you think are raised 
by present-day methods and uses of wiretapping and eavesdropping. 

A statement of your views on these important subjects should prove very 
valuable to the subcommittee in its work, and, with your permission, probably 
would be incorporated in the record of our future wiretapping and eavesdropping 
hearings. 

Sincerely yours, 


THomMAS C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights. 


(Sent to selected law teachers in the Directory of Law Teachers, 
1958, West Publishing Co.) 
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Pror. DALE E. BENNETT, LOUISIANA STATE UNIVERSITY LAW SCHOOL, 
BATON Rouge, La. 
OctTosEeR 13, 1958. 
Hon. THoMAS C. HENNINGS, Jr., 
Chairman, Judiciary Subcommittee on Constitutional Rights, 
U.S. Senate, Washington, D.C. 


Dear SENATOR HENNINGS: I sincerely appreciate receiving copies of your 
subcommittee’s hearings concerning ‘‘Wiretapping, Eavesdropping, and the Bill 
of Rights.” I am presently serving as coordinator and reporter for Louisiana’s 
revision of its code of criminal procedure. Undoubtedly we will be considering 
the preparation of an appropriate wiretapping article. In that regard the 
materials which you have so kindly sent me will be most valuable to us. 

I have not made any study, as yet, of the subject, and therefore cannot give 
an opinion as to the legality and constitutionality of proposed wiretapping 
provisions. We do have a statute on the subject in Louisiana (La. R.S. 14:322). 
This statute is a general prohibition of wiretapping, making the offense a mis- 
demeanor. The last paragraph of the statute reads as follows: 

“This section shall not be construed to prevent officers of the law, while in 
the actual discharge of their duties, from tapping in on wires or cables for the 
purpose of obtaining information to detect crime.” 

Mr. St. Clair Favrot, district attorney for the 19th judicial district of 
Louisiana (Baton Rouge, La.), is quite interested in this subject and probably 
knows more about it than anyone else in the State. He is presently serving as 
national president of the District Attorneys’ Association and also he is a member 
of our advisory committee for the Louisiana revision of its code of criminal 
procedure. I feel sure that Mr. Favrot will have ideas and knowledge along 
these lines that might be of value to your subcommittee and more helpful than 
anything I might suggest. 

Very sincerely yours, 


DALE E. BENNETT. 


Pror ALEXANDER M. BICKEL, YALE UNIVERSITY LAW ScHoort, NEw HAVEN, CONN. 


NOVEMBER 24, 1958. 

My Dear SENATOR HENNINGS: I have delayed answering your letter of 
October 2 because I have wanted first to examine, with the care that they de- 
serve, the materials you enclosed. They constitute in my opinion an extremely 
valuable collection, for which we should all be thankful to you and your com- 
mittee and staff. 

I am no expert on wiretapping in particular, but I have for some time now 
been concerned with this and other aspects of law enforcement, which raise 
constitutional or at least quasi-constitutional issues, in that they touch the 
morality of our governmental process. 

For me, Mr. Justice Brandeis’ dissent in Olmstead v. U.S., 277 U.S. 438 (1928), 
has always been totally persuasive. It has been so to other students as well, 
and it is the nature of our law that a case decided against such a dissent 
cannot be deemed to conclude the issue forever. For the moment it does, 
however, and obstacles to, and regulation of, wiretapping by law-enforcement 
officers do not stem from the Constitution. But even if they did, your com- 
mittee’s work, and experience with enforcement of the fourth amendment right 
to security from other unreasonable searches and seizures amply demonstrate 
that the problem is a legislative one. The courts alone would be unequal to 
the task. 

Iam in general agreement with the proposals contained in the excellent article 
by Professor Westin, which is printed at pages 215-258 of part II of the record 
of your hearings. 

I think private wiretapping is a pestilential practice. I think it presents 
a Federal problem, as does all wiretapping, on the obvious ground that it in- 
volves use of an instrumentality of interstate commerce. I think the law 
with regard to it ought to be strengthened, and provision made for a vigorous 
enforcement program. We are dealing here with something that is no different 
from theft of, or other interference with, the U.S. mails. 

There are bugging devices, of course, that are not attached to telephone wires, 
and as to which the Federal interest may be thought to be different. I would 
favor dealing with such devices by a statute closely regulating their shipment in 
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interstate commerce. There can, incidentally, be no doubt of the constitutional. 
ity of such a statute. 

As to a degree of limited, authorized wiretapping by law-enforcement Officers, 
State and Federal, I would favor its regulation in accordance with the specific 
suggestions made in Professor Westin’s article. 

I am grateful to you and your committee for this opportunity to express my 
views. 

Faithfully yours, 
A. M. BICKEL, 


Pror. THOMAS F. BropEN, NotRE DAME LAw ScHOOL, NotrRE DAME, IND. 


DECEMBER 17, 1958. 
Hon. THoMAS C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Senate Judiciary Committee, Washington, D.C. 


DEAR SENATOR: I am happy to send you my views regarding legal questions 
which are raised by present-day methods of wiretapping and eavesdropping. 
In general, I agree with those who say that the basic legal question raised 
by these practices is whether these practices are an unwarranted invasion 
of human privacy. 

I hardly think it necessary to elaborate on how wiretapping invades human 
privacy. The same may be said of the use of devices for eavesdropping 
described by Professor Schwartz in your hearings of last May 20, and I 
gather there is no serious disagreement with the position that all private wire- 
tapping and eavesdropping by mechanical devices is unwarranted and should 
be outlawed. The latter would seem, except for the District of Columbia, 
primarily a State responsibility. The former is adequately covered by sec. 
tion 605 of the Communications Act of 1934. 

The main dispute in the Federal Government concerns whether law-enforce- 
ment officials should be permitted to wiretap and eavesdrop and, if so, under 
what conditions. This matter has been studied by your committee in hear- 
ings last May and in hearings before the House Judiciary Committee in the 
84th Congress as well as other previous committees. Where one comes down 
on this issue depends upon the relative values one attributes to the two goods— 
effective law enforcement and privacy of the human person. I feel that in 
this matter greater emphasis should be given the privacy of the human per- 
son. This is the present law notwithstanding the position of most U.S. At- 
torneys General and the provisions of some State legislation. Section 605 
of the Communications Act prohibits both Federal (United States v. Coplon, 
88 F. Supp. 921, 925 (1950), 185 F. 2d 629, 636 (1950)), and State (Benanti 
v. United States, 78 S. Ct. 155 (1957)) law enforcement officers from wiretap 
ping. Therefore, I think no new Federal legislation is necessary in this field, 
The real problem is how to bring about more effective enforcement of existing 
prohibitions against wiretapping. 

Sincerely, 
THOMAS F.. BRoDEN, 
Associate Professor of Law. 


Pror. JoHN M. BRuMBAUGH AND Pror. G. KENNETH REIBLICH, UNIVERSITY OF 
MARYLAND ScHOOL or Law, BALTIMORE, MD. 


OcToBER 21, 1958. 
Hon. THOMAS C. HENNINGs, Jr., 


Subcommittee on Constitutional Rights, 
Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 


Dear SENATOR HENNINGS: Thank you for your letters of October 2 to us and 
the interesting material relating to the problems of wiretapping and eaves 
dropping. We find that our attitudes are more or less in accord; and we are 
therefore replying together. Since we have not devoted much sustained at- 
tention to this area, the views which we are stating are tentative. 

We are of the opinion that the need for efficient law enforcement justifies the 
slight invasion of the citizen’s privacy which is involved in a carefully regu- 
lated system of legalized wiretapping. 
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' As evidence before your subcommittee indicates, our State of Maryland has 
recently adopted such a controlled system, and, while it is too early to be 
sure how it will work out (and indeed the Benanti case may mean that the 
Maryland statute is bad because of a conflict with the Federal Communica- 
tions Act of 1934), the approach of the statute seems sound. The Maryland 
statute (Ann. Code of Maryland, Art. 35, Sec. 92 ff.) makes wiretapping un- 
lawful and evidence obtained thereby inadmissible unless the procedures of 
the statute are followed. The key section provides: 

“Sec. 94. (a) An ex parte order for the interception of telephonic and 
telegraphic communications may be issued by any judge of a cireuit court 
or of the Supreme Bench of Baltimore City upon the verified application of 
the Attorney General or any State’s attorney setting forth fully the facts 
and circumstances upon which the application is based and stating that: 

“(1) There are reasonable grounds to believe that a crime has been committed 
or is about to be committed. 

“(2) There are reasonable grounds to believe that evidence will be obtained 
essential to the solution of such crime, or which may enable the prevention 
of such crime. 

“(3) There are no other means readily available for obtaining such in- 
formation. 

“(b) Where statements are solely upon the information and belief of the 
applicant, the grounds for the belief must be given. 

“(e) The applicant must state whether any prior application has been made 
to obtain telephonic and telegraphic communications on the same instrument or 
from the same person and if such prior application exists the applicant shall 
disclose the current status thereof. 

“(d) The application and any order issued under this section shall identify 
as fully as possible the particular telephone or telegraph line from which the 
information is to be obtained and the purpose thereof. 

“(e) The court shall examine upon oath or affirmation the applicant and any 
witness the applicant desires to produce or the court requires to be produced. 

“(f) Orders issued under this section shall not be effective for a period longer 
than thirty (30) days, after which period the court which issued the order may 
upon application of the officer who secured the original order, by application, 
in its discretion, renew or continue the order for an additional period not to 
exceed thirty (30) days.” 

It seems to us that if wiretapping is restricted to situations in which State 
officers who are attorneys are the applicants, and they must convince a judge 
of a-eourt of general jurisdiction that there is, in effect, probable cause to believe 
that a particular wiretap is both likely to detect or prevent crime, and in the 
circumstances reasonably necessary, there is no undue interference with the 
citizen’s interest in privacy. The police will occasionally investigate persons 
who are innocent and others who cannot be proved to be guilty. This is a neces- 
sary part of crime prevention and detection. To a large extent investigation is 
by eavesdropping, in one way or another. An investigator or his informant sees 
or overhears something which the criminal, no doubt, hoped would remain private. 
The criminal’s interest in keeping his crime secret is unworthy of protection 
unless it must be protected because in practice it is impossible to protect privacy 
generally and at the same time eavesdrop on criminals. We think that the judi- 
cially determined probable cause device works here—as it does in the area of 
search and seizure—to protect privacy generally without protecting criminal 
secrets. 

A principal objection to legalized wiretapping seems to be that to permit any 
kind of wiretapping is to risk abuses. If law-enforcement officers are permitted 
to use listening devices at all, there is said to be danger that they will use them 
for unauthorized as well as authorized taps, and perhaps even for blackmailing 
activities. Assuming that such dangers are genuine, perhaps special legislation 
could be designed to meet them. 

A Federal statute similar to Maryland’s might be considered, and it could be 
supplemented by legislation of the following type: 

(1) Possession, except by specifically authorized persons, of specified wiretap 
devices, with intent to use or permit use for illegal taps could be made criminal. 
A statutory presumption of such intent from the fact of possession could be pro- 
vided for unless the possessor has obtained a court order, Such a presumption 
might be rebutted if the possessor carries the burden of persuasion of innocent 
intent by a preponderance of the evidence. 
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(2) It could be made criminal for an authorized custodian of such equipment 
(who might well be a clerk of the court) to issue it to others, except on court 
order, to fail to keep proper records, or to fail to report irregularities in prompt 
return of the equipment, etc. 

(3) Sworn statements by users under court orders might be required at the 
time of return of the equipment to the proper custodian. The statements wonld 
be to the effect that the equipment had not been used for any purpose other than 
that specified in the order. Such statements should require the borrower to name 
any other persons to whom he entrusted the equipment, and similar statements 
and disclosures of further transfers should be required of any such persons. 
Appropriate penalties for false swearing could be provided. 

The principal difficulty in such a plan would probably be adequate specification 
of the equipment to which it is to apply, particularly if such equipment igs jn 
regular use for purposes other than wiretapping—so that the presumption jn 
paragraph (1) would be unreasonable and perhaps unconstitutional. If the 
equipment bears adequate wiretapping earmarks, however, such a plan seems 
workable and likely to reduce the danger of abuses through requiring disclosure 
of use of equipment and simplifying proof of improper use. Such a plan also 
seems at least as likely as blanket prohibition to deter those who would be tempted 
to evade the law. 

Of course, no assurance can be given that today the Supreme Court would 
uphold such a Federal plan as constitutional, but it is by no means improbable 
that they would do so. If Congress decides that a controlled system is desirable 
and workable, all it can do is enact a careful plan and leave it to the courts to 
resolve the constitutional questions. 

Even if Congress does not wish to permit wiretapping by Federal officers or 
the admission of evidence obtained by wiretapping in Federal courts, it would 
seem to us desirable to amend the Communications Act of 1934 to make it clear 
that the act does not invalidate local wiretap legislation like Maryland’s. 

Respectfully yours, 
JOHN M. BrRuMBAUGH, 
Assistant Professor of Law (Evidence and Criminal Law). 
G. KENNETH RETIBLIcH, 
Professor of Law (Constitutional Law.) 


Pror. Frep O. BURKHALTER, CLEVELAND, OHIO 


DECEMBER 6, 1958. 
Hon. THomas C. HENNINGS, Jr., 


Chairman, Subcommittee on Constitutional Rights, 
U.S. Senate, Washington, D.C. 


Dear SENATOR HENNINGS: This will acknowledge your letter of October 3 
inviting me to express my views on the subject of wiretapping and eavesdrop- 
ping. First, permit me to commend your subcommittee and its counsel and staff 
upon the progress made in the consideration of this difficult problem. So much 
has been said and written on this controversial issue in the last 25 years that it 
seems to me some of the basic issues involved have been obscured. 

In view of the reluctance of the Supreme Court to disturb its holding in the 
Olmstead case, it appears that initially the real problem facing the committee is 
one of determining the extent that wiretapping and eavesdropping, both official 
and private, are necessary in the public interest, and if either is necessary at all, 
determining how to limit such practices so that the public need will be served 
and privacy of citizens will not be unduly invaded. 

As construed by the courts, section 605 of the Communications Act no longer 
realistically controls wiretapping. If such practices serve any public interest at 
all, the provisions of it restrict too greatly the use of evidence so obtained and 
the use of these practices in eriminal investigation. On the other hand, if such 
practices serve no public interest, then the statute is too narrow for in actual 
practice evidence obtained through wiretapping is being used and is excluded 
only where the accused can prove the source of the evidence. This frequently is 
impossible. As a consequence, the policy of Congress is in doubt and the States 
are without Federal leadership in this important matter requiring cooperation 
between State and Federal Governments. 
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Some of those who advocate a complete prohibition of all wiretapping and 
eavesdropping under all circumstances rely heavily on the claim that it is an 
invasion of the right to privacy or the right to be let alone. They imply that the 
secret listening in on conversations of any person unaware thereof is not quite 
ericket, and in support thereof resort to quoting Mr. Justice Holmes that it is 
a “dirty buisness” and add to that a few more labels, such as “unethical” and 
“police state.” Certainly, few will contend that unrestrained official or unoffi- 
cial snooping by means of wiretapping, eavesdropping, or any other method 
serves a public interest. From the material submitted it seems clear that abuses 
and excesses have occurred, and it goes almost without saying that these must 
pe eliminated. However, it is one thing to recognize these abuses and excesses 
for what they are and then to direct attention toward eliminating them, and 
quite another to envelop all use of such practices under any circumstances with 
a moral taint and imply that they are in the category of some back alley skull- 

ry. 

wat the committee’s findings should be that there is a substantial public interest 
in permitting wiretapping and eavesdropping, then the committee should not be 
dissuaded by arguments advanced by the advocates of a complete prohibition 
from taking a forthright position that wiretapping and eavesdropping under the 
proper circumstances should be permitted and evidence so obtained be admis- 
sible in criminal prosecutions. As the matter now stands, wiretapping evidence 
is not admissible in Federal court regardless of the justification of using this 
means of obtaining evidence where the source thereof is proved, while in many 
State courts evidence so obtained, even though illegally, is admissible. . 

We are not persuaded by the argument that wiretapping and eavesdropping 
under all circumstances is an invasion of a constitutional right loosely called the 
right to privacy. While the Ist amendment states in absolute terms a guarantee 
of freedom of religion, press, and assembly, and the 14th amendment prohibits 
the invasion of life, liberty, and property without due process of law, neverthe- 
less each of these rights and freedoms is subject to and has been curtailed when 
the public interest required it. For example, one does not have a constitutional 
freedom to advocate the overthrow of the Government by force, or to publish 
obscene matter. One is subject to arrest without a warrant upon reasonable 
ground that he has committed a felony. It is clear that even freedom of speech 
eannot be exercised as an integral part of a criminal act, and all of the freedoms 
may be curtailed when the use thereof is inimicable to the public welfare. Thus 
any claim that wiretapping constitutes an invation of a constitutional freedom 
begs the real question involved. 

We understand it has long been the practice of law enforcement officers in 
certain cases to plant agents in the ranks of suspected law violators, to employ 
paid informers, to shadow suspects, to take motion pictures, to observe persons 
by means of binoculars, and by other means to secretly observe and trap suspected 
law violators who are completely unaware of what is taking place until they are 
caught. While some may consider these practices undesirable, nevertheless 
their use has continued for so long as to suggest they are now sanctioned. 
Clearly, evidence obtained in this manner has not been regarded by the Federal 
or State courts to be so unreliable or tainted as to be inadmissible. Bvidence 
obtained by wiretapping or eavesdropping, we believe, is no less reliable or 
obtained less ethically than that obtained by the other practices mentioned above. 
Thus to permit the modern day criminal to use the telephone to organize and 
perpetrate crimes and at the same time by statute practically guarantee that he 
can do so with immunity from detection while he is doing it, just does not seem 
to make much sense. 

The majority of the Supreme Court held that section 605 renders wiretap 
evidence inadmissible and has extended this rule so as to exclude evidence result- 
ing from leads obtained by wiretapping. In two other cases, however, the Court 
could find in the statute no restriction against the use of evidence obtained by 
Placing a microphone to the wall of a room in which a suspect was talking on the 
telephone, and in another case admitting the testimony of an agent to a conver- 
sation heard by him on a radio receiver, which conversation took place between 
a paid informer and the suspect, who was his friend. While the majority of the 
Court distinguishes the foregoing situations on the ground that in the case of an 
actual wiretap there was a trespass while in the latter two cases there was not, 
this distinction seems to me to be without a difference. Morally and ethically at 
least, both are equally subject to criticism. We believe that this state of the law 
does not increase respect for law either by the citizens or the law enforcing 
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officers but, on the contrary, as the decided cases indicate, invites officers to fing 
means of circumventing the rule. If what has been said on the subject is true, 
the exclusion of wiretap evidence under section 605 has been circumvented by the 
simple expedient of making it impossible for the accused to prove that wiretaps 
were used in obtaining it. We believe this has come about in part by the ingeny. 
ity of law enforcement officers and the construction by the lower courts of the 
rule announced in the second Nardone case. To correct this strange situation 
is reason enough in itself to revise section 605. 

In considering the extent to which the public interest is served by permitting 
wiretapping and eavesdropping, the committee doubtless will obtain evidence as 
to the circumstances where such practices are necessary. Assuming that the 
committee finds with respect to specific crimes that in the public interest these 
practices should be permitted, the next problem obviously is one of controlling 
and confining the law enforcement officers in the use of these practices to g 
clearly defined area of activity. Admittedly, this is a difficult problem. How. 
ever, one thing is clear ; namely, that the function of determining the necessity for 
using wiretapping or eavesdropping in any specific case is fundamentally judicia) 
and should not be left to administrative determination by either an executive 
officer or his subordinate. Doubtless law enforcement officers will feel that such 
restriction will unduly hamper the performance of their duties, which it may welj 
do if compared to the freedom which they would enjoy if the matter were left to 
them to decide. We believe that this restriction is necessary in the interests of 
avoiding undue invasion of personal liberties. 

If the area in which these practices are permitted is clearly defined and the 
prescribed procedure for obtaining judicial authorization is clearly set forth and 
faithfully followed, then there seems to be no valid reason for excluding evidence 
obtained in this manner. Conversely if such practices are used in an unauthor- 
ized manner, the obtaining and attempted use of evidence so obtained should be 
made the subject to severe punishment. 

What has been said above is directed largely to the use of wiretapping and 
eavesdropping by Federal officers, and does not reach the question of the extent 
that Federal authority can and should be exercised over these practices by State 
officers and private business. It appears that if the Federal Government is to 
enter this field Congress has authority to do so under the interstate commerce 
clause and the supremacy clause of the Federal Constitution. Since under the 
commerce power Congress has the authority to regulate practices or obstructions 
which have a reasonably close relationship to interstate commerce and to abso- 
lutely prohibit them, it seems that State police officers may be required to adhere 
to the same standards as are required of Federal officers. This would not, 
however, reach the question of regulating by Federal action eavesdropping by 
purely intrastate activities not in any way involving an instrumentality of inter- 
state commerce. 

Section 605 apparently has not been successful in discouraging the indiscrimi- 
nate use of wiretaps by local officers. If it is determined that Congress should 
regulate in this field, any revision of section 605 should explicitly include activities 
of State police officers. If such statute is so written as to clearly indicate an 
intention by Congress to preempt the field, it will serve as a guide to local 
enforcement officers, and at least invite cooperation by those States which now 
permit the use of illegally obtained evidence, and induce them to adopt an evidence 
rule comparable to that provided by Federal statute. 
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It would seem to me that the use of wiretaps and eavesdropping by private 
persons, whether for the purpose of obtaining evidence for a civil lawsuit or in 
furtherance of a scheme of commercial piracy, would have no justification in the 
public interest. Even without Federal legislation, obtaining such information 
by wiretaps or eavesdropping, if not an actual trespass, is an invasion of privacy 
which, in theory at least, would subject the wrongdoer to an action for damages, 
put which right is frequently of little value because of the inability to prove 
damages. Consideration may be given to providing for the recovery of a fixed 
amount of damages from the wrongdoer in those cases to which Federal regula- 
tory power extends, irrespective of proof of the actual amount and charging the 
real principal with liability, even though proof of principal and agent is not 
forthcoming. 

It is respectfully suggested that the committee in pursuing its investigation 
of this subject give consideration to developing evidence with respect to the 
following : 

1, The extent of the need in the public interest for permitting wiretapping 
and eavesdropping in Federal and State law enforcement. 

2. Determination of specific crimes or areas in which the need appears to be 

test. 
eR. Where such need exists, provide that authority in the nature of a search 
warrant be obtained from a court of competent jurisdiction upon showing 
reasonable grounds, and limiting the duration and extent of the wiretapping 
or eavesdropping permitted. 

4. Relaxing the present Federal rules and make it easier for an accused to 
prove that the Government’s evidence was obtained by wiretapping, if such evi- 
dence is declared inadmissible. 

5. Make admissible evidence obtained when the permitted procedure is faith- 
fully followed, and make inadmissible evidence otherwise obtained by wire- 
tapping and eavesdropping. 

6. Prohibit entirely wiretapping and eavesdropping by private individuals. 

7. Provide for adequate penalties, both by imprisonment and fine, for viola- 
tion of the statute, as well as a cause of action for a fixed sum against the 
wrongdoers and persons for whom they act. 

Respectfully yours, 
FreD O. BURKHALTER. 


ProressoR RICHARD DONNELLY, YALE UNIversiIry Law ScnHoor, NEw HAveEn, 
Conn. 
OcTosER 23, 1958. 
Hon. THomMas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
U.S. Senate, Washington, D.C. 


Deak SENATOR HENNINGS: Thank you very much for the hearings on “Wire- 
tapping, Eavesdropping, and Bill of Rights.” I have found this material very 
helpful and plan to use it in my courses here at the law school. 

I am enclosing a reprint of my article entitled “Comments and Caveats on the 
Wiretapping Controversy,” which does not appear in the bibliography. 

Upon rereading my article, I find that my views on the subject remain the 
same. 

Sincerely yours, 
‘ RICHARD DONNELLY. 

(Professor Donnelly’s article follows:) 


45495 O—60—pt. 3——_6 








[Reprinted with the kind permission of the copyright owners from the Yale Law Journal, vol. 63, p. 799) 


COMMENTS AND CAVEATS ON THE WIRE TAPPING 
CONTROVERSY 


RICHARD ©. DONNELLYT 


A RECENT and carefully documented study of wire tapping concluded that 
although it “is a crime in almost every state, and although there is a federal 
law prohibiting the interception and divulging of the contents of telephone 
communications, wire tapping is carried on virtually unimpeded in the United 
States today.”"' This state of affairs is the culmination of many years of wire 
tapping history. Except for a one year interlude during World War I, wire 
tapping was a common practice both in and out of government until 1924 
when senna General Stone banned tapping by the FBI as “unethical 





+Professor of Law, Yale I Law School. 


1. Westin, The Wire-Tapping Problem: An Analysis and a Legislative Proposal, 
52 Cot. L. Rev. 165, 167 (1952). As a basis for his conclusion Westin summarizes 
the existing state of affairs as follows: 


“A wealth of collected information discloses that the conversations of 
public officials in every surt of government agency, bureau, and pulitical 
subdivision have been tapped. Reports are legion that private citizens have 
had their conversations recorded. All kinds of business organization and 
social, professional, and political groups have been listed as victims. There 
are charges that wire tapping may be an essential part of the Federal Bureau 
of Investigation’s population-wide ‘loyalty’ probe. And recently complaints 
have been made that tclephones of United Nations delegates and employees 
are under surveillance, as well as the telephones of fureign embassies, lega- 
tions, and missions in the United States. 

“It is not always public officers who use wire tapping to secure information 
in cases involving kidnapping, murder, narcotics peddling, espionage and 
the like; telephone munitoring is frequently- used by private persons for pir- 
poses as diverse as labor espionage and assuring a wife’s domestic fidelity. 
Sometimes the tapping is dune by government agencies, by Congressional 
or state legislative commitices, or by rival political administrations. Some- 
times tapping of conversations is done by law firms or corporations, and 
the art is certainly a stock-in-trade of innumerable private detective offices. 
To facilitate this wire-tapping industry, training centers for instructing tele- 
phone tappers have been set up across the country under various sponsor- 
ships. Private persons possess, use and even advertise the availability of the 
instruments necessary for wire tapping.” 


The legal literature on wire tapping is quite extensive. For other perceptive dii- 
cussions see Helfeld, A Study of Justice Department Policies on Wire Tapping, 9 Law. 
Guitp Rev. 57 (1949) ; Rosenzweig, The Law of Wire Tapping, 32 Corxnms LQ. 514; 
33 Cornett. L.Q. 73 (1947); Comment, Wiretapping and the Congress, $2 Micu. L 
Rav. 430 (1954); Note, Congressional Wiretapping Policy Overdue, 2 Stan. L. Rev. 
744'(J950). Also see Fairfield & Clift, The Wiretappers, The Reporter, Dec. 23, 1952, 
p. 8; Jan. 6, 1953, p. 9. 
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tactics." The Stone policy continued in the Department of Justice until 
1931 when Attorney General Mitchell announced that the Department would 
approve wire tapping when requested by the director of the bureau con- 
cerned.2 For the next nine years the Department of Justice countenanced 
wire tapping but only in criminal cases of “extreme importance” and never 
“in minor cases nor on Members of Congress, or officials, or any citizen 
except where charge of a grave crime had been lodged against him.”* Finally, 
in 1940, after the Department had lost three test cases ® under Section 605 
of the Federal Communications Act, Attorney General Jackson announced 
a return to the Stone policy of 1924 forbidding wire tapping by the FBI. 
“Under the existing state of the law and decisions,” Jackson concluded, wire 
tapping “cannot be done unless Congress sees fit to modify the existing 
statutes."* But this policy of prohibition lasted for less than a year. In March, 
1941, in a letter to the House Judiciary Committee urging the adoption of 
pending wire tapping legislation, Attorney General Jackson reversed himself 
with the pronouncement that the “only offense under the present law [Sec- 
tion 605] is to intercept any communication and divulge or publish the same. 
Any person, with no risk of penalty, may tap telephone wires . . . and act 
upon what he hears or make any use of it that does not involve divulging or 
publication.” 

This interpretation of Section 605, which is the present position of the 
Department of Justice, was once described by a congressional committee as 


2. Reteenees of Attorney Conaal fantom, N. Y. cmee Mar. 18, 1940, p. 1 oak 3, 
reprinted in full in 86 Conc. Kec. App. 1471-2 (1940). 

In 1918 the Governinent seized the telephone and telegraph systems and prohibited in 
broad terms all wire tapping. “That whoever .. . shall, without authority and without 
the knowledge and consent of the other users ... tap any telegraph or telephone line” 
should ‘thereby commit a federal offense. 40 Stat. 1017 (1918). This statute expired by 
its own terms when control was returned to the private owners in July, 1919. 41 Star. 
157 (1919). 

3. Jackson statement, supra note 2. 

4. bid. 

$. Nardone v. United States, 308 U.S. 338 (1939) ; Weiss v. United States, 308 U.S. 
321 (1939) ; Nardone v. United States, 302 U.S. 379 (1937). See Westin, supra-note 1, 
at 177. 

6. Jackson statement, supra note 2. 

7. Hearings before Subcommittce No. 1 of the House Committee on the Judiciary 
on H.R. 2266 and I1.R. 3099, 77th Cong., Ist Sess. 18 (1941). 

Mr. Rogers attributes this 194] reversal tu “a confidential l’residential directive of 
May 21, 1940." Rogers, The Case For Wire Tapping, 63 Yate L.1. 792, 795 (1954). 
That President Roosevelt ever established the present policy has been challenged. Hel- 
feld, supra note 1, at 60 n.34; Bartu, Tue Lovarty or Free Men 170-2 (1951). The 
IM1 statement of President Roosevelt, which Mr. Rogers cites, was an expression of 
views in response to a bill to authorize wire tapping. This endorsement of a bill to 
legalize limited wire tapping suggests quite plainly that the President dic not consider 
wite tapping legal in the absence of permissive legislation. Congress did not follow the 
President's suggestion that legislation be adupted. His advocacy cannot reasonably he 
construed as an authorization to the Department of Justice to disregard Congress—an 
authorization he had nu power to make. 
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“strained and overtechnical.”* It makes two postulates. First, since the See. 
tion uses the terms “intercept . . . and divulge or publish,” both events mus 
occur before there.is a violation.® Second, the entire Federal Government, 
or at least the Department of Justice, isan entity. Therefore, an investigator 
does not “divulge or publish” when he passes wire tap information on to his 
associates and superiors inside the Government.’® Apparently, only a dis. 
closure to the world at large constitutes divulgence or publication. 
There are a number of holes in the Department’s argument. The Suprem 
Court in the first Nardone case™ stated that “the plain words of Section 
605 forbid anyone, unless authorized by the sender, to intercept a telephone 
message, and direct in equally clear language that ‘no person’ shall divulge 
or publish the message or its substance to ‘any person.’ ’* The only judicial 
support for the Department’s position came in the 1950 dictum of J 
Reeves in the Washington Coplon case.” In the New York Coplon case, 
on the other hand, both Judge Ryan ** and Judge Learned Hand * indi. 
cated that interception’ alone is unlawful. Furthermore, the Department’; 


interpretation ignores the provision of Section 605 which enjoins the “use” 


of intercepted communications for anyone’s benefit.’ Obviously, without 
either oe or — wire tapping would be ye an idle pastime." 


8 Sen. Rep. No. 2700, Bist Cong., 2d Sess. 5 (1950). 

9. Wilful and knowing violations of § 605 are punishable by a fine of not more than 
$10,000 or by imprisonment for a term of not more than two years or. both. 48 Star, 
1100 (1934), 47 U.S.C. § 501 (1946). Section 605 has been construed to impose a civil 
as well as criminal liability. Reitmeister v. Reitmeister, 162 F.2d 691 (2d Cir. 1947). 

10. Attorney General Biddle stated that to prohibit divulgence was not to prohibit 
an investigator from reporting to his superiors. N.Y. Times, Oct. 9, 1941, p. 4, col. 2. 

11. Nardone v. United States, 302 U.S. 379 (1937). 

12. Id. at 382. Also see United States v. Gruber, 39 F. Supp. 291, 294 (S.D.N.Y, 
1941) (“As to the words ‘divulge or publish,’ I cannot conceive that this refers only toa 
divulgence in court. The section prohibits divulgence or publication ‘to any person... 
The [phrase] ‘any person’ in the section means exactly what it says, ‘any person.’”). 

13. United States v. Coplon, 91 F. Supp. 867, 871 (D.D.C. 1950), rev'd om other 
grounds, 191 F.2d 749 (D.C. Cir. 1951). 

14. United States v. Coplon, 88 F. Supp. 921, 925 (S.D.N.Y. 1950): “The fact that 
these interceptions were carried on under written authorization of the Attorney General 
imparts no sanctity to them; they remain unlawful and prohibited.” .*. 

15. United States v. Coplun, 185 F.2d 629, 636 (2d Cir. 1950): “It is of course well- 
settled law that ‘yiretapping’ is forbidden by statute; and that evidence obtained by a 
Yederal officer in violation of law thay not be used against the victim of-the violation.” 

16. “{A]nd no person having received such intercepted communication . . . shall . 
use the same or any information therein contained for his own benefit or the benefit of 
another not entitled thereto. . . .” 48 Strat. 1103 (1934), 47 U.S.C. §605 (1946). 

The Supreme Court has set? to be presented with a prosecution for using intercepted 
data. In Goldstein v. United States, 316 U.S. 114, 122, 125 (1942), both the majority 
and dissenting opinions indicated that the “use for benefit” prohibition was applicable to 
the Government, its officers, and private persons, and that a violation is punishable as a 
crime under § 501. Also see Helfeld, supra note 1, at 64 n.60. 

17. See note 20 infra. 
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Other federal agencies do not share the Department of Justice’s inter- 
tion of Section 605. The Treasury Department, for instance, takes the 
position that wire tapping itself is prohibited,"* and the Federal Communica- 
tions Commission assumes that since Section 605 prohibits the “use” of in- 
formation gained by wire tapping, this, in effect, bars any wire tapping.'® 
Faced with a conflict among interested agencies, it is strange that the De- 
ment of Justice has never sought a court test of its position in a proceed- 
ing where the question could be squarely raised, 1.¢., a criminal prosecution 
of a wire tapper.2° This failure can perhaps be explained, in part, by a 
reluctance to prosecute citizens for illegal practices utilized by government 
agents rather than by any genuine belief in the soundness of the Department’s 
interpretation of Section 605.7" 

Apart from technical objections to the Department's position, its validity 
is denied by the basic policies which the Supreme Court has ascribed to 

18 See Note, 2 Stan. L. Rev. 744 (1950), referring to a letter from the Under 
Secretary of the Treasury. Even though the Treasury Department does not tap, it has 
shown considerable resourcefulness in utilizing other electronic devices not proscribed by 
$605. See, ¢.g., On Lee v. United States, 343 U.S. 747 (1952) (walkie-talkie radio) ; 
United States v. Sullivan, 116 F. Supp. 480 (D.D.C, 1953) (recording of conversation 
between informer and suspect). 

19. Statement of James L. Fly, Chairman of FCC, to House Judiciary Committee, 
88 Conc. Rec. Apr. 288 (1942). See also, statement of Chairman Hyde of the Federal 
Communications Commission in Hearings before Subcommittee No. 3, House Committee 
on the Judiciary on H.R. 408, H.R. 477, H.R. 3552, H.R. 5149, 83d Cong., Ist Sess. 44 
(1953). 

2. In the summer of 1950, when public opinion forced the Department of Justice to 
proceed against wire tappers in the District of Columbia, the grand jury failed to indict. 
A congressional investigating committce described this failure as follows: 

“The attorneys presenting the case were of the view that unless ‘divulgence’ 
of information obtained from wire tapping could be shown, . . . no crime 
could be made out, though your subcommittee feels that reasonable men could 
quite well conclude that such wire tapping was hardly engaged in without 
some divulgence or other use or benefit being made of the information ob- 
tained of it.” Sen. Rep. No. 2700, op. cit. supra note 8, at 5, 

There appears to be only one reported case in which the Department prosecuted a 
violation of § 605. United States v. Gruber, 39 F. Supp. 291 (S.D.N.Y.) (motion to quash 
indictment and suppress evidence denied), appeal denied, 123 F.2d 37 (2d Cir. 1941). 
Gruber, an attorney for a client under investigation by the SEC, had induced an SEC 
switchboard operatur tu plug him in on calls which affected his client's interests. But this 
case was not a test of the Department's interpretation, since the defendants had divulged 
the information. 

21. In one instance Attorney General Jackson ordered the United States Attorney 
for Rhode Island to drop an investigation of wire tapping violations, and the Department 
reported that it “could not ‘in gvod conscience’ prosecute the wire tappers because the 
federal investigators had themselves used wire tapping.” Westin, supra note 1, at 1609 
nl& 

Even if wire tapping alune does not violate § 605, it still violates the criminal statutes 
of 3-odd states. Rosenzweig, supra note 1, at 73; Westin, supra at 181. Moreover, 
tavesdropping was an indictable offense at common law, 4 Bi. Comm. 168 (1890), and 
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Section 605, and which Congress has never repudiated. In the first Nardon, 
case, Justice Koberts, adopting the spirit of the Holmes and Brandeis dis. 
sents in Olmstead v. United States,” formulated these policies: 


“Congress may have thought it less important that some offenders 
should go unwhipped of justice than that officers should resort to 
methods deemed inconsistent with ethical standards and destructive 
of personal liberty. The same considerations may well have moved 
the Congress to adopt § 605 as evoked the guaranty against practices 
and procedures violative of privacy, embodied in the Fourth and 
Fifth Amendments of the Constitution.” 


Section 605 thus confers a statutory right of privacy that is equated with 
the constitutional right of privacy conferred by the Fourth Amendment. 
Hence, wire tapping is analogous to an unreasonable search and seizure. The 
argument that telephone privacy is invaded only by interception and dj- 
vulgence is as fatuous as an argument that Fourth Amendment privacy js 
invaded only when there is an unreasonable search and seizure and the use 
of the evidence so obtained in court. Rather the “divulge or publish” pro. 
vision of Section 605 has the same effect on wire taps as the doctrine of 
Weeks v. United States,* barring the use of illegally secured evidence, has 
on unreasonable search and seizure. They are exclusionary rules which 
supplement civil and criminal sanctions ** as means of protecting the right 
to privacy. 

Except as a revealing index to the attitudes and predispositions of the 
chief investigative and enforcement arm of the Federal Government, the 
Department of Justice's interpretation of Section 605 is of little assistance 
in indicating the direction in which reform should move. Its position does 
make it clear that the existing situation is intolerable and that the confusion 
over wire tapping will be resolved only when clear and comprehensive legis- 
lation is enacted. 

Since the first Nardone decision in 1937, nearly 40 bills, resolutions, and 
joint resolutions dealing with wire tapping have been introduced in Congress. 
Most of them would have authorized limited wire tapping by federal officials 





is still punishable as a statutory offense in some states. Rosenzweig, supra note 1, at 530. 
As a common law offense, eavesdropping by wire tapping might be considered within the 
following provision of the District of Columbia Code: 

“Whoever shall be convicted of any criminal offense not covered by the 
provisions of any section of this code . . . shall be punished by a fine not 
exceeding one thousand dollars or by imprisonment for not more than five 
years, or both.” D.C. Cove § 22-107 (Ann. 1951). 

22... 277 U.S. 438, 449, 471 (1928). 

23. . Nardone vy. United States, 302 U.S. 379, 383 (1937). 

24. 232 U.S. 383 (1914). 

25. The civil and criminal sanctions against an illegal search and seizure are collected 
by Justice Frankfurter in Wolf v. Colorado, 338 U.S. 25, 30 n.1 (1949).. For similar 
sanctions against wire tapping see note 9 supra, and Rosenzweig, supra note 1, at 73. 
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and permitted the use of the results in evidence in federal courts.* The 
bills proposed in the present Congress are basically similar to those of pre- 
vious years." Attitudes'regarding this legislation depend upon which one of 
two opposing points of view is embraced. On the one hand, there is the 
belief that wire tapping should be banned completely and effectively, and 
that legislation to that end should be adopted. The other approach would 
authorize limited wire tapping and would prohibit unauthorized taps. 


Tne View THAT Aci Wire Taprinc SHouLb Be BANNED 


This point of view starts with the assumption that wire tapping is an 
invasion of privacy that cannot be controlled within authorized limits. 
Unlike a search and seizure, which is circumscribed by the provisions of the 
Fourth Amendment,” a wire tap cannot be specific in its quest for evidence 
nor conGned to matter relevant to crime. It is an exploratory dragnet. It is 
usually carried on continuously for months on end. It is non-selective and 
indiscriminate as to whom it “searches” and what it “‘seizes."”** In the Coplon 





2%. See Comment, 52 Micn. L. Rev. 430, 436 (1954). 

2. See H.R. 408, H.R. 477, H.R. 3552, H.R. 5149, 83d Cong., Ist Sess. (1953). 
Hearings, supra note 19. H.R. 477 was reported favorably to the full committee. Before 
the full committee, Congressman Keating, the author of H.R. 477, proposed an amend- 
ment to his original bill. This was adopted by the full committce and ordered reported 
in the form of a clean bill, H.R. 8649. See H.R. Rep. No. 1461, 83d Cong., 2d Sess. 1 
(1954). See Rogers. supra note 7, at 792 n.1. 

28% This position was first stated in Justice Brandeis’ dissent in Olmstead v. United 

States, 277 U.S. 438, 475-6 (1928) : 
“Whenever a telephone is tapped, the privacy af the persons at both ends 

of the line is invaded and all conversations between them on any subject, 

and although proper, confidential and privileged, may be overheard. More- 

over, the tapping of one man’s telephone line involves the tapping of the 

telephone of every other person whom he may call or who may call him. 

As a means of espionage, writs of assistance and general warrants are but 

puny instruments of tyranny and oppression when compared with wire-tap- 

ping.” 
See the Murphy dissents in Goldstein v. United States, 316 U.S. 114, 125 (1942), and 
Goldman v. United States, 316 U.S. 129, 139 (1942) ; and the dissents of Justices Frank- 
furter and Douglas in On Lee v. United States, 343 U.S. 747, 758, 762 (1952). 

Senator Joseph McCarthy has apparently endorsed this view. In the current Army- 
McCarthy Investigation, he branded the monitoring of telephone conversations as an “in- 
decent and dishonest” practice. N.Y. Times, April 24, 1954, p. 10, col. 8. 

29. For the restrictions imposed by the Fourth Amendment, see Reynard, Freedom 
from Unreasonable Search and Seigure-+A Second Class Constitutional Kight?, 25 ixp. 
LJ. 259 (1950) ; Comment, Limitations on Seisure of “Evidentiary” Objects: A Rule 
in Search of Reason, 20 U. or Cui. L. Rev. 319 (1953). 

3. E.g., “In the course of tapping a single telephone, a police agent recurded con- 
versations involving, at the other end, the Julliard School of Music, Brooklyn Law School, 
Consolidated Radio Artists, Western Union, Mercantile Commercial Bank, several restau- 
rants, a drug store, a real estate cumpany, an importer, many lawyers, a stationery store, 
a dry cleaner, numerous bars, a garage, the Prudential Insurance Company. . . .” Westin, 
supre note 1, at 188 n.112. 
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case,*' for example, the FBI recorded talks between the defendant and her 
mother, a quarrel between a husband and wife who had no connection with 
the case, and conferences between the defendant and her lawyer.*? The FB] 
also learned about an affair, altogether unrelated to espionage, between Miss 
Coplon and a Justice Department lawyer.** 

Surely legislation permitting invasions of privacy of this magnitude is justi. 
fiable only by great necessity, and the burden of establishing this necessity 
should be upon the proponents. The proponents of limited wire tapping assert 
that it is a necessary and important investigative method for the detection and 
prevention of serious crimes.** And we have the word of Attorney General 
Brownell that the Justice Department has evidence against “several people 
who have betrayed the United States” who cannot be prosecuted because of 
the ban on wire tap evidence.*® The proponents also argue that tapping “js 
no worse, when used by proper officials and pursuant to adequate safeguards, 
than is the use of informants, decoys, dictaphones, peeping, and the like— 
all of which have been accepted practices for many years.’’*¢ 

But this necessity argument proves too much. It shows the operation of 
Gresham’s law in law enforcement. It substantiates Edmond Cahn’s point 
that one of the important symptoms of “the current atavistic period” is the 
growing conviction that the process of government must necessarily be a 





31. United States v. Coplon, 88 F. Supp. 921 (S.D.N.Y. 1950). 

32. For the substance of the interceptions, see id. at 926. Also see, Report on certain 
Alleged Practices of the FBI, 9 Law. Guitp Rev. 185, 195 (1949). 

The interception of telephone communications between attorney and client was held to 
violate Fifth Amendment due process and Sixth Amendment right to counsel. 19] F.2d 
749 (D.C. Cir. 1951). 

33. Baartn, of. cit. sup?a note 7, at 173. 

34. The House Judiciary Committee recently stated its views regarding the need for 
legislation : 


“The existence of an international conspiracy to destroy our form of 
government is so notorious that it needs no comment. The fact that the 
agents of this conspiracy are dedicated solely to the overthrow of our 
Government by force and violence and are engaged in the commission of 
such crimes as espionage, sabotage, treason, and other subversive crimes, 
is patent. The records of our criminal courts substantiate the accuracy of 
that statement. ... 

“Here are subversive zealots, dedicated to a cause hostile to the very 
existence gf our Government, who are expertly trained to operate within 
the confines of our countt4, in secrecy and stealth. They are equipped with 
the latest technological equipment that science can devise to further their 
work. ... 

“Our Nation needs today, more than ever, every weapon it can use to 
destroy those who seek to destroy it. The immunity which the present law 
gives to these spies and traitors in using a telephone conduit to carry. their 
plans of intrigue and subversion must be stopped.” H.R. Rep. No. 1461, 83d 
Cong., 2d Sess. 4, 5 (1954). 

35. N.Y. Times, July 27, 1953, p. 10, col. 4. 
36. See Rogers, supra note 7, at 793-4. 
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attempt to exercise self-restraint, the influence of power corrupts even the 
pest intentions. 
“fexperience should teach us to be most on our guard to protect 
liberty when the Government's purposes are beneficent. Men born 
to freedom are naturally alert to repel invasion of their liberty by 
evil-minded rulers. ‘(he greatest dangers to liberty lurk in insidious 
encroachment by men of zeal, well-meaning but without under- 
standing.””** 


Tuer VIEW THAT LIMITED Wire TarrinGc SHOULD Be AuTiorizeED 


In the various committee hearings between 1937 and 1941 on proposals 
to authorize wire tapping, the proponents were generally from the Depart- 
ment of Justice. The opponents usually represented various civil liberties 
and labor groups.** Most of the opposition disappeared under the stress of 
World War II and has failed to reappear during the “cold war.’’** It is not 
unlikely, therefore, that legislation authorizing wire tapping will soon be en- 
acted.*? But legislation committing this nation to a policy of limited wire 
tapping should be adopted only after careful study and investigation.*® To 
accommodate the conflicting claims of national security and individual pri- 
yacy, this legislation should (1) specity a limited number of. situations in 
which wire tapping will be permitted, (2) prescribe definite procedures for 
obtaining permission to wire tap, and (3) impose effective sanctions upon 
unauthorized wire tapping. , 

Wire tapping should be restricted to the investigation of a few serious 
crimes such as treason, sabotage, and espionage.*® Other “national security 
or defense” offenses that are essentially sedition laws, such as the Smith 


44. Olmstead v. United States, 277 U.S. 438, 479 (1928). 

45. See Comment, 52 Mics. L.. Rev. 430, 438 (1954). 

46. Id. at 438 n.53. In the most recent hearings on wire tapping legislation, both the 
Americans for Democratic Action and the American Federation of Labor endorsed limited 
wire tapping. See the statements of John J. Gaunther, Legislative Representative, Ameri- 
cans for Democratic Action, and Andrew J. Biemiller, National Legislative Committee, 
American Federation of Labor, in Hearings, supra note 19, at 57, 65. But the ADA ap- 
parently reversed its position in the Senate Hearings, and opposed even limited wire tap- 
ping. N.Y. Times, May 13, 1954 p. 32, col. 1. The American Civil Liberties Union and the 
National Lawyers Guild also opposed limited wire tapping. F/earings, supra note 19, at 53, 
#0. The ACLU, however, realizing that legislation is likely, suggested elaborate safeguards. 

47. See Rogers, supra note 7, at 792 n.1. 

48. For suggestions as to the scope of such an inquiry, see Helfeld, A Study of the 
Justice Department Policies On Wire Tapping, 9 Law. Guitp Rev. 57, 68 (1949): 
Westin, supra note 1, at 200; Comment, 52 Micu. L. Rev. 430, 441 (1954) ; Note, 2 Stan. 
L, Rev. 744, 750 (1950). 

49. The results of this restricted wire tapping should be admissible in evidence only 
in the prosecution of one of the specified crimes. Any other disclosure or use should be 
prohibited. Hi.R. 8649, 83d Cong., 2d Sess. (1954), permits the use in evidence of au 
thorized taps “in any criminal preecedings in any court established by Act of Congress, 
but only in criminal cascs involving any of the foreguing violations.” For the broad 
category of “violations,” see note 51 wifra. 
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Act,™ should not be included.®' Sedition laws affect the political proces, 
and the range of suspected violators during a time of wild accusations ang 
denunciations is enormous. At a period when the protections afforded to 
those who question society’s values are already sharply curtailed, wire 
ping is no weapon to turn loose in the area of political, social, and economic 
beliefs. 

Even in the investigation of the limited class of crimes enumerated, stri¢ 
and definite procedural safeguards should be observed before wire tapping jg 
authorized. Although the Department of Justice insists that the Attorney 
General should have the exclusive authority to permit wire taps, judicial cop. 
trol is an essential safeguard. The Attorney General is obviously an ip. 
terested party and should’ not be charged with policing his own investiga. 
tions. Otherwise, if the FBI asserts that “national security” is at stake 
permission is likely to be accorded automatically. It would be interesting to 
know whether the Attorney General under present practice has ever turned 
down an FBI request. 

Since wire tapping, like a search and seizure, is a governmental inquiry 
into the privacy of an individual's affairs, it requires the supervision of the 
courts. The power to issue cx parte orders authorizing wire tapping should 
be deposited in the federal judiciary. These orders should be issued if the 
Attorney General’s application shows (1) probable cause to believe that one 
of the specified crimes has been committed or is about to be committed, (2) 
probable cause to believe that evidence will be obtained essential to the solu- 
tion of such crime, or which may prevent its commission, and (3) that there 
are no other means readily available for obtaining such information.” 

50. 62 Star. 808 (1948), 18 U.S.C. § 2385 (Supp. 1951). 

51. H.R. 8649, 83d Cong., 2d Sess. (1954), permits wire tapping upon the express 
written approval of the Attorney General and “in the course of any investigation to detect 
or prevent any interference with or endangering of .. . the national security or defense 
... by treason, sabutage, espionage, seditiun, seditious conspiracy, vielations of chapter 
115 of title 18 of the United States Code... , violations of the Internal Security Act of 
1950... , violations of the Atomic Energy Act of 1946... , and conspiracies involving 
any of the foregoing.” Chapter 115 of title 18 covers the crimes of treason, misprision of 
treason, rebellion or insurrection, seditious conspiracy, and advocating overthrow of 
Government. It also deals with certain offenses affecting the armed services. 

52. Cf. Statement of Miles McDonald, //earings, supra note 19, at 71, 80: 

“Mr. McDonald. | think prosecutors, myself included, can be overzealous; 
and I think you sometimes get to a point where you have pretty guod sus- 
picion, but no evidence, and you want to rush in and get a wiretap. You 
think you will solve everything with a wiretap and you are inclined to do 
it; it is a shortcut. 

“I think someone who was disinterested in the success of the prosecution 
ought to be a safeguard that will go in and say, “You have not got enough.” 

53. This follows rather closely the New York procedure. See Westin, supra note |, 
at 203, and the statement of Miles F. McDonald, District Attorney of Kings County, 
Brooklyn, N.Y. in Hearings, supra note 19, at 71-91. 
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would 

hundred federal judges could issue gourt orders. Third, speed is 
essential and the time consumed in obtaining 9 court order might result in 
the loss of important evidence. With the possible exception of lack of uni- 
ity, these fears have not materialized in New York where wire tapping 
is permitted pursuant to an ¢s parte court order. And lack of uniformity 
would gradually disappear as the courts worked out the criteria for determin- 
ing the tneaning of “probable cause.” Furthermore, it is not necessary that 
every federal judge be granted the power to issue wire tapping orders. Since 
permission to tap would be requested in “relatively few” cases, the authority 

be limited to the federal judges in the District of Columbia ™ or to 
judges designated by the Chief Judge of each circpit. 

Finally, limited wire tapping legislation should effectively interdict un- 
authorized tapping.*" The first step is to remove the ambiguities in Section 
605: it should be made clear that the act of wire tapping is illegal. Moreover, 
wire tapping should be redefined. Section 605 uses the term “intercept,” and 
narrow judicial construction has held that telephone conversations picked up 
on a detectaphone were not intercepted." The placing of a recording device 


4 





$4. See Statement of William P. Rogers, Deputy Attorney General, in Hearings, 
supra note 19, at 4, S. 
$5. See Statement of Miles McDonald, in Hearings, supra note 19, at 71-91. 
“Mr. Keatinc. But so far as leakages in the court are concerned, have you 


ever had any bad experience? 
Mr. McDonatp. Never.” Id. at 82. 


$6. Rule 41(a) of the Federal Rules of Criminal Procedure limits the power to issue 
a search warrant to the district wherein the property sought is located. Weinberg v. 
United States, 126 F.2d 1004 (2d Cir. 1942), indicated that Art. III, §2, of the Con- 
stitution and the Sixth Amendment require such a limitation on a district court’s power. 


“Though these [constitutional] provisions refer to the trial, no one has yet 
attempted to separate process from trial and make the former extend beyond 
the district.” /d. at 1006. 


On the other hand, an arrest warrant may be served anywhere in the United States, 
Rule 4(c) (2), thus modifying the former practice under which a warrant could be served 
only within the district where issued. Mitchell v. Dexter, 244 Fed. 926 (Ist Cir. 1917). 
And under Rule 17(e) a subpoena requiring the attendance of a witness may be served 
anywhere in the United States. 

57. Criminal sanctions for unauthorized tapping are not the only methods of control. 
Section 552-a of the New York Penal Law, recognizing the extreme difficulty of appre- 
hending the wire tapper as he is tapping a line, makes the possession of wire tapping 
equipment by private persons and unauthorized public officers a crime. And forthe recom- 
mendation that the Federal Communications Commission be empowered to make rules 
and regulations governing wire tapping, and also be granted certain investigative and en- 
forcement powers, see Westin, supra note 1, at 207. 

58. Goldman v. United States, 316 U.S. 129 (1942). 
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on one end of the line has also given the federal courts some trouble. Ap, 
it is not clear whether the use of an induction coil is an interception.” Wi, 
tapping should be defined in such a way as to include all possible devices ang 
techniques for invading wire privacy by listening to the contents of a tek. 
phone message. 


ConcLusiIon 


It is by no means clear that the proponents of limited wire tapping hay 
shown its necessity. But even if the view that all wire tapping should be 
banned prevails, new legislation is needed because Section 605 is inadequate. 
On the other hand, if the limited wire tapping position is accepted, it js 
essential that wire tap investigations be limited to a few serious crimes, tha 
the results be admissible in evidence only in the prosecution of these crimes, 
that court authorization of tapping be required, and that the public bk 
afforded realistic protection against unauthorized wire tapping. The bill; 
proposed in the current session do not meet these standards. 


ee 


59. Compore United States v. Polakoff, 112 F.2d 888 (2d Cir. 1§0), with United 
States v. Sullivan, 116 F. Supp. 480 (D.D.C. 1953). 

Following the Polakoff case the Federal Communications Commission in 1947 issued 
a regulation requiring that every telephone-recurder attachment, when in operation, must 
emit a “beep” warning signal over the wires each fifteen seconds. Today, with the pro. 
duction of telephone recorders thriving, there are at least a hundred theusand in active 
use, mostly in private industry but a substantial number in government. Less than ten 
per cent of these—the Bell System's most recent figure is eight thousand—give the re. 
quired “beep.” Fairfield & Chit. supra note 1, at 8, 12. : 

A related preblem arose in tie Army-McCarthy Investigation. There, the disput 
was whether or eet stem -craphic reports of telephone conversations could legally be 
presented to the congressit.al committee for its consideration. N.Y. Times, April 235, 
1934. $1.9. l. col. 1: §4.p. Lod 7 

6. In Schwartz v. Texas. 344 U.S. 199 (1952), the Supreme Court assumed with- 
out deciding that use of an induction coil constituted an interception, but held that § 605 
was net mtended to ban wire tap evidence in state cvuurts. 

Most writers agree that Congre-s has power to regulate the use of wire tapping evi- 
dence in state as well as federal courts. Rosenzweig, supra note 1, at 77: Notes, 34 It. 
L. Rev. 758, 760 (1940): 40 J. Cri. L. & Cristrsovocy 476, 481 (1949); 25 Miss. L 
Rev. 382, 364 (191). This problem should be considered in drafting wire tapping legis- 
lation. See Comment. 52 Micu. L. Rev. 430 (1954). 
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prov. GRAY L. Dorsey, WASHINGTON UNIVERSITY ScHOOL or Law, Sr. Louis, Mo. 


NOVEMBER 7, 1958. 
Hon. THoMAsS C. HENNINGs, ZJr., 


U.S. Senate, Washington, D.C. 


My Deak SENATOR HENNINGS: Thank you for sending me copies of reports by 
the Senate Subcommittee on Constitutional Rights on wiretapping and eaves- 
dropping. In this as in other matters your committee is doing fine work. 

In reply to your kind request for my views on this matter, let me say first that 
this is not an area in which I have done research and writing. From general 
interest and knowledge in criminal law and consitutional law fields, I have 
formed the view that controlled wiretapping and eavesdropping is necessary to 
effective enforcement of certain types of laws and is therefore not unconstitu- 
tional and should not be illegal. The laws I refer to are those aimed at pro- 
hibiting actions in which all participants can be expected to be voluntary—sex 
violations, use of narcotics—and in which sufficient injury can be expected to 
result to the persons themselves or to society so that extreme measures are neces- 
sary. The latter clause would eliminate sex violations, but in narcotics and 
some other areas the public needs to concern itself because irreparable injury 
ean be done to young persons and because narcotics addicts are responsible for 
crimes against property and of violence when they need the money for narcotics. 

In my view, therefore, U.S. district courts should have the power to authorize 
wiretaps on satisfactory evidence thet: 

(1) There is probable cause that a crime is being committed, which 

(2) will result in certain statutorily defined types of serious injury to the 
persons concerned or to society, and that 

(3) the circumstances of commission make apprehension, arrest, and effective 
prosecution impossible without authority for extraordinary investigative 
measures. 

I believe this would limit the use to those areas where the lack of unwilling 
victims makes investigation difficult or impossible and therefore creates the 
pressure for dragnet and third-degree methods, and would still provide reason- 
able safeguards against abuse. 

Sincerely yours, 
Gray L. Dorsey, 
Professor of Law. 


Pror. B. J. GEORGE, Jr., UNIVERSITY OF MICHIGAN LAW ScHOOL, ANN ArRBor, MICH. 


OcrToBER 23, 1958. 
Mr. THoMas C. HENNINGS, Jr. 


Chairman, Subcommittee on Constitutional Rights, 
U.S. Senate, Washington, D.C. 


Dear SENATOR HENNINGS: Thank you very much for your letter of October 
2and the enclosed copies of Senate documents relating to wiretapping. I have 
read them with interest and have found them to constitute very excellent refer- 
ence volumes for information about wiretapping law. Since you have encour- 
aged an expression of views on the subject, I will take the liberty of setting 
mine forth briefly. 

The primary matter which bothers me is a conceptual one, one broader than 
the wiretapping area alone. It is the extent to which the Supreme Court of 
the United States has undertaken to legislate judicially rules of practice and 
eivdence for U.S. courts and agencies in the absence of or by a somewhat extended 
interpretation of congressional legislation. Probably the first creation of a rule 
of evidence was in the area of the privilege against self-incrimination. Since 
Counselman v. Hitchcock, 142 U.S. 547 (1892) immunity statutes must not only 
forbid use of the testimony or documents actually secured, but also of all evi- 
dence derived from the incriminating matter itself. Next came the doctrine of 
the Weeks case, denying admission to all evidence obtained by Federal authorities 
by means of an unconstitutional search and seizure, and to all evidence revealed 
by the unconstitutionally seized material. The earlier cases seem to treat the 
exclusionary rule as one of constitutional weight, but there is certainly language 
in United States v. Rabinowitz, 339 U.S. 56 (1950) intimating that the rule is 
one of evidentiary weight created by the Court, and presumably subject to 
change if Congress should so enact. 
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The entrapment cases beginning with Sorrells v. United States, 287 U.S. 435 
(1932) evince a similar policy in operation. Federal officers “implanted” intent 
in an otherwise “innocent mind”; the majority of the Court held that Congreg 
did not intend to include in the coverage of the national prohibition law One 
entrapped into committing the objective acts prohibited by the statute, Np 
preenactment materials were cited, and the concurring minority wished frankly 
to make it a general rule of policy that no person who had been entrapped by 
Federal officers should be punishable in a Federal court. Public policy argu. 
ments permeate the majority opinion, but its view at least has the merit of 
permitting the Court to apply the doctrine to each Federal criminal statute 
according to its own determination of “congressional intent.” 

I believe that the cases excluding confessions, otherwise admissible, obtained 
during a period of unlawful detention in violation of Federal rules of criminal] 
procedure, rule 5(a), are another example of judicial creation of control regu- 
lations over Federal authorities. One need only read Upshaw v. United States, 
335 U.S. 410 (1948) and Mallory v. United States, 354 U.S. 449 (1957) to see that 
the Supreme Court is frankly exerting relatively more control over police ang 
prosecutor conduct than Congress through Federal legislation. 

But the prime example is the Court’s development of the wiretapping doctrine 
In the Olmstead case the Court had quite logically applied the concepts of search 
and seizure law, requiring an intrusion on property and improper seizure of 
something usable as evidence before evidence could be declared inadmissible. 
Wiretapping off the premises did not invade the area of protected rights under 
the fourth amendment. The dissenting justices felt that wiretapping was 
dirty business which should be discouraged by making inadmissible its fruits, 
Then the 1934 amendments to the Federal Communications Act resulted in the 
present section 605 of that act. The majority of the Supreme Court in the 
first Nardone case took this as an absolute ban on all wiretapping, specifically 
on all divulgence of intercepted communications. Of course, other regulatory 
statutes, absolute on their face, have been construed from time to time to be 
exclusive of police and official conduct. Perhaps exceptions created in traffic 
laws in favor of emergency vehicles are the most appropriate examples of this, 
And there is no rereveuce in this case or any of the later landmark cases to 
anything in preenactment materials suggesting actual consideration by Congress 
of the problems arising from governmental wiretapping. Nevertheless, we now 
have, after the recent Rathbun and Benanti decisions, a rather highly polished 
body of law, ostensibly that which Congress has decreed by enacting section 605, 
which prohibits divulgence of wiretap evidence in Federal courts by anyone, 
Federal officer, State officer or private citizen, and which by invoking the con- 
stitutional doctrine that occupation of a given field by Federal legislation ex- 
cludes State legislation in the same field, has apparently invalidated all State 
legislation in the field of wiretapping. In setting up these various rules and 
their subsidiary correlaries the only policy arguments have been those contained 
in the briefs of the opposing parties, and policy choices have been made only 
piecemeal, case by case. It seems to me that this is a serious enough matter 
that Congress ought not let an important question of an essentially legislative 
character be decided by case law in default of congressional action. A clear- 
cut legislative statement on the problem of wiretapping seems to me imperative. 

It may be, of course, that conscious abstention from legislation may amount 
to ratification of the body of law created by Supreme Court decision. If, how- 
ever, there is to be legislation, it could of course be a restatement in concise 
form of the existing case law on the subject. On the other hand, it seems 
to me that there are questions about the present law which ought at least to be 
debated. I assume that most people are opposed to wiretapping by private 
persons. This is criminal under present law, and there seems no strong reason 
for legalizing such conduct. More debate, however, seems to me to be in order 
on the question of police wiretapping. Perhaps the question of Federal and 
State wiretapping should be considered separately. Feceral legislation rests 
on one or .another of the powers delegated to Congress by the Constitution, and 
presumably is of a character which transcends State boundaries. Federal 
crimes presumably involve conduct not limited to the bounds of any particular 
State. Crimes involving two or more criminal participants need to be planned. 
The telephone is one of the most convenient ways of arranging matters of any 
kind. It is an absolute necessity in the case of interstate gambling and narcotics 
conspiracies. Yet the present law ties the hands of Federal police to place 
under surveillance the instrument of greatest convenience to the white-collar 
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criminal element. This is a far more serious limitation than is imposed, for 
example, on Federal authorities by the search-and-seizure amendment as inter- 
preted by the Federal courts, for officers may at least invoke the judicial power 
through warrant proceedings, or search incident to a lawful arrest. 

Wiretapping by State officers may present a less strong case. However, large- 
scale conspiracies to violate State law are facilitated by use of the telephone, and 
there seems to be no reason why State officers should be absolutely forbidden 
to breach what is now a privileged sanctuary for criminals. 

Should police wiretapping be absolutely unchecked? Police practices in other 
areas suggest that freedom from restraint is as bad in the case of police as in the 
case of Other kinds of public officials, and perhaps worse. The necessity of 
securing authorization from some other source is probably the best check on 
abuse by individual police. Such authorization might be from top police officials, 
eg., the head of the FBI or of a State police force, or from a senior prosecuting 
official, such as a State attorney general. But probably the intervention of a 
judge of a court of record is the best guarantee against wiretaps placed out of 
pure curiosity or as a matter of precautionary checks on sizable segments of the 
population. There is precedent for this in the New York statute struck down by 
the Benanti case. 

One other thing is perhaps appropriate to consider. Most of the protests 
about invasion of privacy through wiretapping have to do with monitoring 
political discussion, business affairs, confidential relationshsips and the like. 
The present exclusionary rule, however, does not adequately protect this right 
of privacy. Civil actions, such as divorce actions, contract actions, tort 
actions and the like, are not usually tried in Federal courts, and no State court 
ean be told by a Federal court not to admit wiretap evidence if it is otherwise 
willing to do so. The most nefarious uses of wiretapping do not usually result 
in litigation anyway. Innocent citizens whose wires are tapped have no re- 
course in court. In any event, perhaps the body of citizens at large is as willing 
to assume the hazard of having telephone lines tapped in the course of law en- 
foreement as it is to authorize the arrest of an innocent man if an arresting 
officer has reasonable grounds to believe a citizen to have committed a felony. 
The only class which benefits substantially from the wiretap rule is that of the 
professional, white-collar criminal. I doubt that protection of this class is the 
most efficient method of enforcing a policy discouraging wiretapping. 

Therefore, if I were to advocate wiretapping legislation it would be along the 
following lines: 

(1) All wiretapping by private persons would continue to be prohibited. In 
addition to criminal penalties, perhaps a right of civil action should be created 
in favor of an individual whose privacy is invaded by wiretapping, against the 
wiretapper, with a minimum mandatory monetary recovery, by analogy to 
common law actions qui tam. 

(2) Senior Federal law enforcement officers and U.S. district attorneys should 
be permitted by law to apply to the U.S. district judge in the district and divi- 
sion in which a wiretap is to be placed, or radio communications are to be moni- 
tored for other than routine Federal Communications Commission purposes, for 
an ex parte order permitting a specific circuit or frequency to be tapped for a 
specified and limited period of time. 

(3) State legislatures should be specifically permitted to enact one of two 
kinds of statutes : 

(a) Laws prohibiting wiretapping by anyone subject to the exercise of 
criminal jurisdiction by the particular State. 

(b) Laws authorizing wiretapping permitted by an ex parte order, effec- 
tive for a limited period, secured from a State court of general trial juris- 
diction on the application of a police officer of the rank of at least lieutenant 
or its equivalent or of a district of prosecuting attorney. 

(4) Transcripts of conversations overheard through wiretaps, or evidence de- 
rived from them, should be expressly declared inadmissible except where the 
tap or air check is authorized by law [i.e., under points (2) and (3) (b)]. 
Since this is part of a scheme to control interstate commerce, including interstate 
and intrastate calls, it is tenable that unauthorized wiretap evidence could be 
prohibited in both State and Federal courts. The Supreme Court in Schwartz v. 
Teras felt it had no authority to supervise State practice, but I doubt that this 
hecessarily applies to congressional action under one of the delegated powers. 

Such a system might of course be subject to abuse, as might any system. But 
it might do more to stamp out private wiretapping than the present law with its 
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purely penal provisions, at the same time permitting official wiretapping under 
court order. I have enough confidence in the integrity of judges of courts of 
record, State and Federal, to believe that individual rights will be fully protecteg 
except where there is shown a clear-cut need to invade individual privacy, 

I do not know whether these comments are helpful or not. In any event, yon, 
of course, are Welcome to make whatever use of them you wish. 

Sincerely, 
B. J. GEORGE, Jr., 
Professor of Law. 


GEORGETOWN UNIVERSITY LAW CENTER, 
Washington, D.C., June 26, 1958. 
CHARLES H. SLAYMAN, Jr., 
Chief Counsel and Staff Director, Committee on the Judiciary, Constitutiona 
Rights Subcommittee, U.S. Senate, Washington, D.C. 


Dear Mr. SLAYMAN: I am enclosing for your information a copy of the article 
on wiretapping on which I collaborated with Professor Bradley. I hope that 
it will prove of some use to the subcommittee in its inquiry into the entire prob- 
lem of telephonic eavesdropping. You will note that the article makes no 
effort to enter into the pro and con of the wiretapping controversy, but rather 
is confined to an effort to state the law as it presently is. 

With apologies for the delay in forwarding this to you, I remain, 

Cordially yours, 


JAMES E. Hogan, 


GEORGETOWN LAW JOURNAL, 
GEORGETOWN UNIVERSITY SCHOOL or Law, 
Washington, D.C., January 10, 1959. 
CHARLES H. SLAYMAN, IJr., 
Chief Counsel and Staff Director, Senate Subcommittee on Constitutional Rights, 
Washington, D.C. 

DeEaR Mr. SLAYMAN: In response to your letter of January 6, 1959, I am writ- 
ing this letter to give you the permission of the Georgetown Law Journal to 
publish the article by James E. Hogan and Edwin J. Bradley entitled “Wire. 
tapping: From Nardone to Benanti and Rathbun,” which appeared in volume 46, 
No. 3 of the Georgtown Law Journal in the spring of 1958. 

We make the usual request that you acknowledge the source. We also re 
quest that you change a typographical error which appeared in the printed 
version. This error is found at page 429, the last word in the third line from 
the bottom. The word reads “Federal” in text whereas it should read “State.” 
The authors have made this request to us, and since it is a matter of some 
importance, should be changed. 

. Thank you for your interest. If we can be of help in the future please let us 
know. 
Sincerely, 


JoHN A. McGurInn. 
(Mr. Hogan’s article follows:) 
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PROFESSOR JAMES E. HOGAN, GEORGETOWN UNIVERSITY LAW CENTER 


WIRETAPPING: FROM NARDONE TO BENANTI 
AND RATHBUN 


EDWIN J. BRADLEY AND JAMES E. HocGAn* 


— in the year 1937, the Supreme Court of the United States handed 
down its now famous decision in Nardone v. United States,’ which 
held that the tapping of telephone conversations violated section 605 of 
the Federal Communications Act,* and, further, that evidence obtained 
in violation of that statute was inadmissible in a federal court. Almost 
twenty years to the day later, the Supreme Court resolved two of the 
remaining legal problems growing out of that decision. In the case. of 
Benanti v. United States* the Court held that wiretaps and derivative 
evidence were inadmissible in a federal court even though the tapping 
was done by a state official without any participation by a federal officer. 
In Rathbun v. United States,* the Court ruled that section 605 was not 
violated when a person listens in on a telephone conversation via an 
extension telephone if this is done with the consent of one of the parties 
to the call. These two cases may well mark the end of the Court’s long 
and burdensome task of interpreting section 605. If this proves to be 
the case, it seems fitting that the Court concluded this process of in- 
terpretation with one decision which limits very sharply the scope of 
the prohibition, and another which rebuffs a major effort by the Govern- 
ment to pull some of the teeth from the rule of evidence which the Court 
had found embodied in the statute. Benanti and Rathbun climaxed 
twenty years of repeated attempts by federal law enforcement officials 
to soften the impact of the Nardone decision, a history spotted with both 
success and failure. It is now possible to take stock of those efforts, 
since there is every chance that Benanti and Rathbun have wiped out 
the two remaining strongholds of doubt as to the meaning of section 605 
and its life-giving force, Nardone v. United States. The two decades of 
interpretation will be reviewed on a case-by-case basis in the hope that 
such an inventory can now provide a restatement of the law of wire- 
tapping which boasts of some degree of certainty. 


The Supreme Court opinions which make up the federal law of wire- 





* Professors of Law, Georgetown University Law Center. 
1 302 US. 397 (1937). 

2 48 Stat. 1103 (1934), 47 U.S.C. § 605 (1952). 

3 355 US. 96 (1957). 

4355 U.S. 107 (1957). 
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tapping form a case history of an unusual legal creature. The emergence 
of section 605 as the federal wiretap statute is an extremely good example 
of abnormal birth. In the ordinary pattern of things a statute is the 
product of conscious legislative deliberation. The function of the Court 
is to give that product legitimacy by its stamp of constitutionality and 
then to give it intelligent maturity by construction and interpretation, 
In the case of section 605, however, the result was altogether unforeseen 
by the legislature. It seems clear that the statute became law with no 
thought of its use as a weapon against the practice known as wiretapping. 
Its birth as the federal wiretap statute occurred in the Supreme Court. 
This article recounts the Court’s supervision of the development of 
this legal sport from adolescence to the maturity which it now seems 
to have reached. 


I 
DISCOVERY OF THE FEDERAL WIRETAP STATUTE 


1. Olmstead v. United States 


The use of evidence secured by wiretapping was first attacked in the 
Supreme Court in Olmstead v. United States,° some nine years before 
the first Nardone decision. The defendant made no claim that the 
Congress had prohibited wiretapping. Even if such a statute had existed, 
it would have done him little good because it was well settled that the 
mere fact that evidence is illegally obtained would not impair its admis- 
sibility. Rather, Olmstead asked the Court to brand wiretapping as 
a search and seizure prohibited by the fourth amendment. He realized 
that if he were successful, the evidence obtained through the wiretapping 
would lose all value for the Government. In Weeks v. United States,’ 
the Court had declared that, lest the fourth amendment become a dead 
letter for want of an efficacious sanction, all evidence secured in viola- 
tion of it would be inadmissible in a federal court. Moreover, in Silver- 
thorne Lumber Co. v. United States,® the sweep of the so-called Weeks 
doctrine was broadened to include not only the illegally seized evidence 
itself but also any evidence which was the product of leads obtained 
through an illegal search or seizure. 


Chief Justice Taft, speaking for the majority in Olmstead, declined 


5 277 US. 438 (1928). 
6 8 Wigmore, Evidence §§ 2183-84b (3d ed. 1940) ; McCormick, Evidence § 137 (1954). 
7 232 US. 383 (1914). 
8 251 U.S. 385 (1920). 
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to permit what he viewed as an extension of the fourth amendment. He 
declared: 

The Amendment does not forbid what was done here. There was no searching. 
There was no seizure. The evidence was secured by the use of the sense of hearing 
and that only. There was no entry of the houses or offices of the defendants. 

... The language of the Amendment cannot be extended and expanded to include 
telephone wires reaching to the whole world from the defendant’s house or office.® 


Three of the dissenters, Brandeis, Butler and Stone, urged that wire- 
tapping was a violation of the fourth amendment. Echoing Chief Justice 
Marshall’s familiar caution that “we must never forget that it is a Consti- 
tution that we are expounding,’’”® they insisted on the need for adapting 
the fourth amendment to the conditions of a changing world. To them 
wiretapping was simply a modern form of the basic evil at which the 
amendment was directed, the unreasonable invasion of the citizen’s 
privacy. 

The other dissenter, Justice Holmes, was “not prepared to say that 
the penumbra of the Fourth and Fifth Amendments covers the de- 
fendants . . . .”"? He saw another objection to the use of the evidence. 
The Government admitted that it had violated the criminal statutes of 
the state of Washington by this wiretapping. Holmes felt that “apart 
from the Constitution the Government ought not to use evidence obtained 
and only obtainable by a criminal act.”’* He characterized wiretapping 
as a “dirty business”’* and expressed what many thought became the 
rationale for the later wiretap decisions. 


Therefore we must consider the two objects of desire, both of which we cannot 
have, and make up our minds which to choose. It is desirable that criminals should 
be detected, and to that end that all available evidence should be used. It also is 
desirable that the Government should not itself foster and pay for other crimes, 
when they are the means by which the evidence is to be obtained. . . . We have to 
choose, and for my part I think it is a less evil that some criminals should escape 
than that the Government should play an ignoble part.'* 


At the time the Government must have considered the result in 
Olmstead a great triumph, but, as will appear later in Benanti v. United 
States, that victory was a Pyrrhic one at best. 


9 277 US. at 464-65. 

10 McCulloch y. Maryland, 4 U.S. (4 Wheat.) 415, 422 (1819). 
11 277 US. at 469. 

12 Id. at 469-70. 

13 Id. at 470, 

14 Ibid, 
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2. Nardone I 


In the decade following Olmstead, government law enforcement agen- 
cies, fortified with the license given to them by that case, began more 
and more to employ wiretaps as a means of obtaining evidence and ex. 
posing crime. As was perhaps inevitable, “men of zeal, well-meaning, 
but. without understanding” surpassed the bounds of common sense 
and used the wiretap almost capriciously. Worse than that, private indi- 
viduals were finding that wiretapping could be a very lucrative business, 
Public opinion soon rebelled and clamored for some limitations on this 
practice. To that end, -several bills to restrict the use of wiretapping 
were introduced in Congress,’® but none passed—or at least so every- 
one thought. 

As public resentment grew against the untrammeled right of the law 
enforcement authorities and private citizens to wiretap, time took its 
inexorable toll of the membership of the Olmstead Court. By 1937 only 
two of the majority remained,’® whereas three of the dissenters still held 
their chairs." Both of these developments played no small part in setting 
the stage for Nardone v. United States."* 

In Nardone, wiretapping for the second time was challenged in the 
Supreme Court, but this time on non-constitutional grounds. Some years 
after the Olmstead decision was handed down, Congress passed the 
Federal Communications Act.'®. Tucked away in section 605 of this 
enactment was this clause: ‘“‘no person not being authorized by the sender 
shall intercept any communication and divulge or publish the existence, 
contents, substance, purport, effect or meaning of such intercepted com- 
munication to any person... .”*° This statute, Nardone claimed, forbade 
the use of wiretapped evidence in the federal courts. 

Undeniably the language in section 605 can be construed to condemn 
wiretapping. However, it apparently was not intended to do so. During 
the years after Olmstead several measures were presented to Congress 
with the avowed aim of outlawing or at least curbing this practice. 


15 H.R. 4139, 7ist Cong., ist Sess. (1929); H.R. 5416, 71st Cong., ist Sess. (1929); 
S. 6061, 71st Cong., 3d Sess. (1931); H.R. 23, 72d Cong., Ist Sess. (1932); H.R. 5305, 
72d Cong., Ist Sess. (1932); H.R. 9893, 72d Cong., 1st Sess. (1932); S. 1396, 72d Cong,, 
Ist Sess. (1932). 

16 Justices Sutherland and McReynolds. 

17 Justices Stone, Brandeis, and Butler. Chief Justice Hughes and Justices Roberts, Black, 
and Cardozo were added to the Court. 

18 302 U.S. 379 (1937). 

19 48 Stat. 1064 (1934), 47 U.S.C. § 151 (1952). 

20 48 Stat. 1103 (1934), 47 U.S.C. § 605 (1952). 
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None of these became law,”’ and nothing in the legislative history of the 


Federal Communications Act so much as hints that section 605 was 
directed at wiretapping.“~ On the contrary, it is clear that the Federal 
Communications Act was chiefly designed to transfer jurisdiction over 
wire and radio communications to the newly-created Federal Communi- 
cations Commission. The language of section 605 is almost identical in 
wording to the provisions of the old Radio Act of 1927,?* which was in 
effect when Olmstead was decided. 

Brushing all of these considerations to one side, Justice Roberts, the 
author of the Court’s opinion, chose to stand on what he termed “the 
plain mandate of the statute.’** Assuming that there is any such 
“mandate” in section 605, one can hardly speak of it as “plain.” In fact 
the legislature could not have better obscured its “mandate,” had it 
intended to send the Court looking for a needle in a legal haystack. 
Consider the wording of the statute. Excepted from its coverage is any 
interception “authorized by the sender.” Certainly it is quite strange to 
style one who participates in a telephone conversation a “sender.” More- 
over, the statute condemns interception and divulgence of the conversa- 
tion. The use of the conjunctive invites the construction that there is no 
violation by an interception alone.*® If this is indeed the meaning of 
the enactment, one would be free to tap telephone calls at will, so long 
as he keeps what he hears to himself. No reason can be offered which 
would have impelled Congress to permit the tap but prohibit the di- 
vulgence. Finally, “intercept” is something less than the best word to 
convey the idea of wiretapping. Admittedly, a tap is in a sense an inter- 
ception, but surely a purposeful Congress would have selected a more 
appropriate word.*° 

To detail the precarious foundation for the reasoning of the Supreme 
Court in Nardone does not necessarily exhume the controversy over 
whether section 605 does outlaw wiretapping. Such debate might have 
been legitimate in the months following the handing down of Justice 
Roberts’ opinion, but twenty years of legislative acquiescence make it 


21 See note 15 supra. 

22 S. Rep. No. 781, 73d Cong., 2d Sess. 11 (1934). 

23 44 Stat. 1172 (1927). 

24 302 US. at 383. 

25 In Benati v. United States, the Court noted that it had never passed on this question. 
“Because both an interception and a divulgence are present in this case we need not decide 
whether both elements are necessary for a violation of § 605.” 355 U.S. at 100 n.5. 

26 One author suggests “obtain.” Westin, The Wire-Tapping Problem: An Analysis and 
a Proposal, 52 Colum. L. Rev. 165 (1952). 
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rather futile to speak of overruling the decision at this point. However, 
the doubtful conditions attending the birth of section 605 as an anti-wire. 
tap measure must be borne in mind in analyzing and evaluating the series 
of cases precipitated by the Nardone holding, and, most important of 
all, in determining its applicability to new problems. In addition, an 
awareness of the background of the case enables one better to appreciate 
the object-lesson to be gained from the Court’s venture into the legisla. 
tive domain. When the Supreme Court took an inapprepriate rib from 
the Federal Communications Act and breathed into it a life-giving prin- 
ciple, it could not expect to be done with the matter. It had unleashed 
a statutory frankenstein to wander about the United States Code with 
little guide to its meaning. Lacking any semblance of a legislative history 
and clothed in ill-adapted language, section 605 has returned to its birth- 
place repeatedly in need of elucidation. 

Of course, Nardone had cleared only one hurdle when he persuaded 
the Court that section 605 really was an anti-wiretap measure. He was 
then confronted with the common law position that a court would not 
question the methods used to procure evidence so long as they do not 
impair its probative worth.*’ The only exception to this rule was that 
created by the Weeks doctrine in situations where a constitutional right 
has been violated. The defendant got around this problem by arguing 
that Congress had expressly excepted wiretapped evidence from the 
common law rule. He drew his inspiration from a passing remark made 
by Chief Justice Taft in the Olmstead opinion wherein the Chief Justice 
stated that, “Congress may of course protect the secrecy of telephone 
messages by making them, when intercepted, inadmissible in evidence 
in federal criminal trials, by direct legislation, and thus depart from the 
common law of evidence.”** Nardone contended that this was precisely 
what the Congress had done in section 605. The Court agreed. 

Taken at face value . . . the ban on communication to “any person” bars testimony 
to the content of an intercepted message. 
.. . To recite the contents of the message in testimony before a court is to divulge 


the message. The conclusion that the act forbids such testimony seems to us un- 
shaken by the government’s arguments.?9 


Since the Court was pretending simply to carry out the expressed 
will of Congress, there was little in the opinion which gave a clue to the 
meaning section 605 was to have in situations not identical to the facts 

27 8 Wigmore, op. cit. supra note 6; McCormick, op. cit. supra note 6. 


28 277 U.S. at 465-66. (Emphasis added.) 
29 302 U.S. at 381-82. 
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of Nardone. Justice Roberts displayed the Court’s awareness that its 
holding would be a handicap to law officers. “Congress,” he answered, 
“may have thought it less important that some offenders go unwhipped 
of justice than that officers should resort to methods deemed inconsistent 
with ethical standards and destructive of personal liberty.’”*® He also 
sowed the seeds for the notion that the interpretation of section 605 
should parallel the body of law supplementing the Weeks doctrine when 
he stated, “The same considerations may well have moved the Congress 
to adopt § 605 as evoked the guaranty against practices and procedures 
violative of privacy, embodied in the Fourth and Fifth Amendments of 
the Constitution.”* 


The various law enforcement agencies could not have been expected 
to greet the Nardone decision with unbounded glee. Not only did the 
ruling deprive them of what was often the only reliable evidence of the 
guilt of an accused, but to engage in wiretapping was also made a federal 
offense.2* While the Government has the final say on which crimes are 
to be prosecuted, and while the United States Attorney is seldom going 
to bite the hand that feeds him convicting evidence,** no government 
officer enjoys viewing himself as an unprosecuted criminal. This dis- 
satisfaction with Nardone generated a two-pronged attack on the deci- 
sion. Almost annually a bill has been introduced in Congress which 
would legalize wiretapping by federal officials at least in the investigation 
of certain felonies.** To date there has been no success on this front. 
The other area of attack has been through the courts. This line of attack 
has taken two forms: One seeking to lessen the impact of section 605 as 
an evidentiary rule of exclusion and the other attempting to narrow the 
interpretation of the word “intercept.” As will be shown, the Govern- 
ment has had some success along these lines, but has also suffered many 
defeats. 


30 Id. at 383. 

31 Tbid. 

82 See 48 Stat. 1100 (1934), 47 U.S.C. § 501 (1952). 

33 On one occasion Attorney General Jackson directed the United States Attorney for 
Rhode Island to drop an investigation of wiretapping violations. Hearings before a Sub- 
committee of the Committee on Interstate Commerce pursuant to S. Res. 224, 76th Cong., 
3d Sess. (1940). 

34 See, e.g., H.R. 9898, 75th Cong., 3d Sess. (1938), S. 3756, 75th Cong., 3d Sess. (1938). 
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II 
THE RULE oF EXCLUSION 
1. Weiss v. United States 


Obeying the first law of tactics, the Government lashed back im. 
mediately with a vigorous attack which, if successful, would have all but 
emasculated section 605. In Weiss v. United States,*> the Government 
contended that since section 605 derived its authority from the commerce 
clause, its interdiction should apply only to interstate telephone con- 
versations. In this case the defendant had been convicted of using the 
mails to defraud. His conviction was obtained in no small part through 
evidence garnered by seventy-six tapped telephone calls. These taps had 
been made before the Nardone decision was announced, and the case 
against Weiss threatened to collapse unless they could be used. The 
government agents had tapped all calls on the wires in question, both 
interstate and intrastate. At the trial, however, only those going intra- 
state were offered in evidence. 


The petitioner contended that section 605 was intended to protect 
intrastate as well as interstate telephone calls. He argued that the 
section contained four clauses, the first and third of which are limited 
expressly to “any interstate or foreign communication,” whereas clause 
two, the one involved in the Nardone holding, and clause four apply 
to “any communication.” The Court relied upon this fortuitous peg to 
hold that Congress had thereby evinced its intent to regulate intrastate 
commerce, as it has the power to do whenever necessary to the effective 
regulation of interstate commerce. 


We hold that the broad and inclusive language of the second clause of the section is 
not to be limited by construction so as to exclude intrastate communications from 
the protection against interception and divulgence.3® 


Had the Government been successful in its effort to confine section 
605 to interstate calls, the prohibition would have been only a minor 
handicap to law enforcement officials. Instead, the Nardone doctrine now 
protected every telephone conversation in the United States. 


2. Nardone II 
At the same time that the Court was considering the Government’s 
argument in Weiss v. United States, it had before it another wiretap case 


35 308 US. 321 (1939). 
36 Td. at 3279: 
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again involving Nardone.*’ After the Court had nullified his first con- 
yiction, the defendant was re-tried and again convicted of the same 
offense. At this second trial the defense was denied the right to question 
prosecution witnesses about the use the police had made of the tapped 
conversations. As Justice Frankfurter expressed it: 

The issue . . . is the broad one, whether or not § 605 merely interdicts the introduc- 


tion into evidence in a federal trial of intercepted telephone conversations, leaving 
the prosecution free to make every other use of the proscribed evidence.** 


The Government tendered the ambitious argument that section 605 
only barred testimony as to the contents of the conversation, since this 
alone would be a divulgence as prohibited by the statute. They con- 
tended that nothing in the wording of the section demands that all 
evidence procured by information learned through wiretapping should 
be excluded. The Government’s hope that the Court would soften in its 
attitude toward wiretapping was short-lived. Justice Frankfurter re- 
yealed the unrelenting hostility of the majority of the Court as he stated: 
Such a reading of § 605 would largely stultify the policy which compelled our deci- 
sion in Nardone v. United States, supra. That decision was not the product of a 
merely meticulous reading of technical language. It was the translation into practi- 
cality of broad considerations of morality and public well-being. . . . To forbid the 
direct use of methods . . . but to put no curb on their full indirect use would only 


invite the very methods deemed “inconsistent with ethical standards and destructive 
of personal liberty.”*® 


Thus the “fruit of the poisonous tree” doctrine, formerly confined to 
fourth amendment cases, was imported into section 605. Instead of 
being free to tap wires at will so long as the contents as such were not 
used in evidence, the Government was on notice that if the use of wire- 
tapping was brought to light by the defense, the burden would then be 
on the prosecution to “convince the trial court that its proof had an 
independent origin.’*° Any investigation which included the use of wire- 
taps would jeopardize any chance of eventual conviction. 

Nardone I] was an important rebuff to the Government’s attempts to 
narrow the rule of evidence which the Court had discovered in section 
605. And, what is more significant, the opinion strengthened the im- 
pression that wiretap cases would be treated by the Court as being 
similar to illegal search and seizure problems. In this connection, it is 


37 Nardone v. United States, 308 U.S. 338 (1939). 
38 Td. at 339. 
39 Td. at 340. 
40 Id. at 341. 
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worthy of note that Justice Frankfurter relied heavily upon Silverthorne 
Lumber Co. v. United States,** which formulated the “fruit of the poison. 
ous tree” doctrine in the fourth amendment cases. 


Thus, in the four and one-half years following its birth, the Nardone 
doctrine had enjoyed undiluted success, weathering Weiss and Nardone 
II and emerging as a formidable rule of exclusion. It had equally well 
withstood criticism from law enforcement authorities and others. How- 
ever, into every life a little rain must fall, and in 1942 the Nardone 
doctrine met with a surprising setback in the case of Goldstein v. United 
States.*? 

3. Goldstein v. United States 


In Goldstein the government agents confronted one Garrow and one 
Messman with the same recordings of the intercepted calls which the 
Weiss case had suppressed. Both Garrow and Messnfan were parties to 
these calls. Shaken by such seemingly damaging evidence, they agreed to 
testify for the Government in the trial of charges against Goldstein. The 
defendant promptly moved for suppression of their testimony on the 
ground that it was the “fruit of the poisonous tree.” It was at this junc- 
ture that fourth amendment law began to loom mightily against the 
further growth of the Nardone doctrine. The Government in effect 
argued that what is sauce for the goose is sauce for the gander. Just as 
Weeks and Silverthorne had formed the inspiration for Nardone I and 
Nardone II, so a host of circuit court cases had established that a de- 
fendant did not have standing to object to the use against him of evidence 
obtained in violation of the fourth amendment rights of some other 
person.** Therefore, the argument ran, the defendant Goldstein, not 
being a party to any of the intercepted calls, lacked standing to invoke 
the Nardone doctrine with respect to them. 


This reasoning found favor with the majority of the Court. Justice 
Roberts made it clear that the result was grounded on the analogy be- 
tween fourth amendment cases and wiretapping problems. 


Although the unlawful interception of a telephone communication does not amount 


41 251 U.S. 385 (1920). 

42 316 US. 114 (1942). 

43 Ingram v. United States, 113 F.2d 966 (9th Cir. 1940); In re Dooley, 48 F.2d 121 
(2d Cir. 1931); Coon v. United States, 36 F.2d 164 (10th Cir. 1929); Morris v. United 
States, 26 F.2d 444 (8th Cir. 1928); Graham v. United States, 15 F.2d 740 (8th Cir.), cert. 
denied sub nom. O’Fallon v. United States, 274 U.S. 743 (1926); United States v. Lagow, 66 
F. Supp. 738 (S.D.N.Y.), aff’d, 159 F.2d 245 (2d Cir. 1946), cert. denied, 331 U.S. 858 
(1947). 
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to a search or seizure prohibited by the Fourth Amendment, we have applied the 
same policy in respect of the prohibitions of the Federal Communications Act ... .*4 


One not a victim of an unconstitutional search or seizure, the opinion 
pointed out, had been denied standing to object to the seized evidence. 
Justice Roberts concluded: 


A fortiori the same rule should apply to the introduction of evidence induced by the 
yse or disclosure thereof to a witness other than the victim of the seizure. We 
think no broader sanction should be imposed upon the Government in respect of 
violations of the Communications Act.*® 


The Goldstein case laid bare the judicial game which the Court had 
been playing since Nardone I was decided. The change in the personnel 
of the Olmstead Court*® brought with it a definite change in the judicial 
attitude toward wiretapping, yet the new majority were reluctant to over- 
rule forthrightly their early position that wiretapping did not violate the 
right of privacy guaranteed by the Constitution. Instead, perhaps out of 
deference to stare decisis, they contrived to find in section 605 the in- 
carnation of every rule of evidence which would have held forth had 
wiretapping been branded a fourth amendment violation. All the time 
the Court professed that it was merely reading the statute to learn the 
intent of Congress. The holding of Nardone I, Justice Roberts had de- 
clared, was dictated by the “plain mandate’’*’ of the statute, since testi- 
mony in court to the contents of an intercepted call is clearly a type of 
prohibited divulgence. Justice Frankfurter avowed that the ruling in 
Nardone II, which held that the fruit of the poisonous tap was inadmis- 
sible, grew from the necessity of repudiating any “reading of § 605 
[which] would largely stultify the policy which compelled our decision” 
in Nardone I.*° Ostensibly, Weeks and Silverthorne were used only by 
way of analogy. Again in Goldstein, Justice Roberts managed to find 
words in section 605 which are supposed to say that one not a party to 
an intercepted call lacked standing to protest any use that may be made 
of it. But the main thrust of the opinion was along fourth amendment 
lines and clearly betrays what the Court was really doing. It was 
apparently far more concerned that its rulings under section 605 should 


44 316 US. at 120. 

45 Id. at 121. 

46 See notes 16 and 17 supra. 

47 302 US. at 383. 

48 308 U.S. at 340. 

49 “[A]s the sender might make such divulgence lawful by his consent, none but he 
was intended to be protected against divulgence- by the statute.” 316 U.S. at 121. 
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parallel the fourth amendment holdings than it was that the intent of 
Congress be divined and carried out.” 

Goldstein left little doubt as to the Court’s disposition to assimilate the 
rule excluding wiretapped evidence to the rules governing unconstity. 
tional searches and seizures. However, it was difficult to tell whether, 
given new problems, the Court would continue to turn to the Weeks 
doctrine for analogy. The next case to reach the Court in the wiretap 
controversy went a long way toward settling the issue—or so it seemed. 


4. Schwartz v. Texas 


The reaction of law officers across the country to the wiretap ban 
resembles the response of the vast majority of our nation’s fun-loving 
populace to Prohibition. The latter was, and the former is, honored more 
in the breach than in the observance. Following the lead of their federal 
brethren, police officers in the states have shown little compunction 
about violating a federal criminal statute. In Schwartz v. Texas," local 
police used a wiretap to listen in on a call between the defendant and 
one Jarrett. Over the objection of defense counsel at the trial in the 
state court, there was testimony as to the contents of the call. The case 
eventually found its way to the United States Supreme Court, and that 


body addressed itself to “the question . . . whether these communications 
are barred . . . from use as evidence in a criminal proceeding in a state 
court.’”*4 


The Court recognized that Congress had the power to regulate the use 
of wiretapped evidence in state courts, but it refused to find the exercise 
of that power in section 605. Unless the power has been expressly 
granted, it “is not lightly to be presumed.’”* Pursuing the pattern of 
the preceding cases, Justice Minton turned to the analogy between sec- 
tion 605 and the fourth amendment. He noted that the Court in Wolf ». 
Colorado™* had determined that evidence secured by state officials 
through an unreasonable search or seizure was admissible in the State 
courts. However, he brushed aside the fact that the analogy is not 
complete, for it was not a crime to introduce in any court, state or 


50 316 U.S. at 120-21. One point merits passing comment. Goldstein v. United States 
involved a very indirect use of wiretap evidence. It may be questioned whether the Court 
would have gone further and sanctioned the use of the recordings made from the taps in a 
federal courtroom, since it would be a crime to introduce them into evidence. 

51 344 US. 199 (1952). 

52 Id. at 201. 

53 Td. at 203. 

54 338 U.S. 25 (1949). 
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federal, evidence which was the outgrowth of an unreasonable search or 
seizure while it is a crime to divulge information obtained in violation 
of section 605. Thus, for the fourth time the Court was confronted 
with a type of evidence problem common to the fourth amendment cases, 
and for the fourth time it had resolved the issue by a ruling which 
paralleled the development of the Weeks doctrine. 

In deciding the Schwartz case as it did, the Court bypassed a very 
thorny question. The facts in the case showed that one of the parties to 
the call had consented to the use of the tap. For purposes of the case, 
the Court assumed without deciding that, notwithstanding this consent, 
there was an interception within the meaning of section 605. But was this 
really an interception? The Court might postpone solution, but the 
problem was too insistent to be dodged for long. However, before taking 
up this thread, we must trace the evolution of the rule of exclusion to 
its final form as shaped by Benanti v. United States.™ 


5. Benanti v. United States 


In the aftermath of the Schwartz decision, it seemed a safe prediction 
that thenceforth the admissibility of evidence obtained by wiretap would 
be determined by the same body of law which governed the admissibility 
of evidence procured by illegal search. The parallel between the line of 
cases following Weeks and the line of cases following Nardone was a 
striking one: 


Fourth Amendment 


. Evidence obtained by a violation of 


the amendment is inadmissible. 

—Rationale: A Court-imposed sanc- 
tion is needed lest the amendment 
become a dead letter.5¢ 


. Leads obtained by illegal search or 


seizure are likewise inadmissible. 

—Rationale: The sanction will itself 
become a dead letter unless the 
fruit of the poisonous tree is ex- 
cluded.58 


55 355 US. 96 (1957). 
56 Weeks v. United States, 232 U.S. 383 (1914). 


Section 605 


. Evidence obtained by a violation of 


the statute is inadmissible. 
—Rationale: Testimony in court is 
a prohibited divulgence.5? 


. Leads obtained by wiretapping are 


likewise inadmissible. 

—Rationale: Admission of leads 
“would largely stultify the policy” 
of section 605.59 


57 Nardone v. United States, 302 U.S. 379 (1937). 
58 Silverthorne Lumber Co. v. United States, 251 U.S. 385 (1920). 


59 Nardone v. United States, 308 U.S. 338 (1939). 
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3. Exclusionary rule does not apply to 3. Exclusionary rule does not apply to 
the state courts. the state courts. 
—Rationale: States are free to su- —Rationale: Exercise of federal sy. 
pervise their own courts.®? premacy will not be implied.*1 
4. Only the victim of an illegal search 4. Only a party to the conversation 
can invoke the rule of exclusion. may invoke the rule of exclusion. 
—Rationale: Since a constitutional —Rationale: Since the statute per. 
right may be waived, another per- mits authorized interception and 
son should not be allowed to set divulgence, another person should 
it up.®? not presume that none will be 


authorized.*8 
5. Federal courts will receive evidence 


obtained by state officials through 

illegal search. 

—Rationale: The sanction was im- 
posed only to deter federal agents.®* 


The Government was naturally encouraged by the demonstrated 
willingness of the Court to carry over fourth amendment doctrine into 
the area of wiretapping. On this willingness rested its greatest hope, 
short of the repeal of section 605, to confine the distasteful and mush- 
rooming Nardone doctrine. In Benanti v. United States, the Government 
urged the Court to press the analogy a step further. The state of New 
York has long permitted wiretapping under certain circumstances.” 
Police have found this a useful tool to combat crime and to secure valu- 
able evidence. On May 10, 1956, the New York City police, acting in 
full compliance with state law, tapped a telephone conversation between 
Salvatore Benanti and another person. What they heard led them to 
suspect that Benanti was about to engage in the transportation of nar- 
cotics. When they later arrested Benanti, however, they seized not the 
expected packages of narcotics, but instead several cans of alcohol, none 
bearing the tax stamps required by federal law. Both the alcohol and 
Benanti were turned over to federal authorities. Shortly thereafter 
Benanti was prosecuted for the illegal possession and transportation of 
distilled spirits without tax stamps affixed. At his trial it was brought 


60 Wolf v. Colorado, 338 US..25 (1949). 

61 Schwartz v. Texas, 344 U.S. 199 (1952). 

62 See note 43 supra. 

63 Goldstein v. United States, 316 U.S. 114 (1942). 

64 See, e.g., United States v. Moses, 234 F.2d 124 (7th Cir. 1956); Jones v. United 
States, 217 F.2d 381 (8th Cir. 1954); Fredericks v. United States, 208 F.2d 712 (Sth Cir. 
1953), cert. denied, 347 U.S. 1019 (1954). See also Lustig v. United States, 338 U.S. 74 
(1949) ; Byars v. United States, 273 U.S. 28, 33 (1927). 

65 N.Y. Code Crim. Proc. § 813-a. 
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out by defense counsel during cross-examination of the Government’s 
witnesses that the information which led to the prosecution had been 
obtained by wiretapping. The defendant’s timely motion to suppress 
was denied. 

On appeal the Second Circuit affirmed.®* Judge Medina conceded that 

the witnesses had committed a crime by testifying against Benanti. How- 
ever, to the defendant’s argument that section 605 itself prohibited use 
in any federal prosecution of information secured by wiretapping, he 
replied: 
Although the language of the earlier decisions is consistent with this position, it is 
no longer a tenable one, for the Supreme Court has upheld convictions based on 
wiretap evidence in both state and federal courts. . . . Thus, it must be some other 
principle that requires the exclusion of wiretap evidence in those cases in which it is 
inadmissible.** 
He felt that the Court had given the clue to that “other principle” in 
Goldstein v. United States when it declared, “although the unlawful 
interception of a telephone communication does not amount to a search 
or seizure prohibited by the Fourth Amendment, we have applied the 
same policy in respect of the prohibitions of the Federal Communica- 
tions Act... .”°* Judge Medina, therefore, felt warranted in deciding 
the Benanti case precisely as if it had involved an unreasonable search 
or seizure. In his own words, “it becomes necessary for us, therefore, to 
ascertain the principle which governs the admissibility in a federal 
court of evidence obtained by an unconstitutional search or seizure.” 
He found the policy of the fourth amendment to be no more than a hope 
“that the federal courts by refusing to receive evidence obtained in 
violation of the law of the land will cause persons seeking federal convic- 
tions to forego the use of such methods.” Such a policy, he reasoned, 
could have no application in a situation such as that presented by Benanti 
where state officials were acting to get a state conviction at the time they 
violated federal law. He cited a score of cases,” all arising under the 
fourteenth amendment, to support his conclusion that evidence obtained 
by state officials in violation of section 605 was admissible in a federal 
court. 

The decision of the Second Circuit seemed to be well founded. For 


66 United States v. Benanti, 244 F.2d 389 (2d Cir. 1957). 
87 Id. at 391. 

68 316 U.S. at 120. 

69 244 F.2d at 391-92. 

10 Id. at 392. 

1 Tbid. 
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twenty years the Supreme Court had been deciding evidence questions 
arising under section 605 by analogy to the fourth amendment cases and 
then rationalizing the result reached by an examination of the statute. 
But the factual situation in Benanti forced the court to choose between 
the two. On the one hand, the language of the statute as construed in 
Nardone I dictated the suppression of the evidence. Justice Roberts’ 
words in that opinion fitted Benanti like a glove: ““To recite the contents 
of the message in testimony before a court is to divulge the message, 
The conclusion that the act forbids such testimony seems to us unshaken 
by the government’s arguments.” On the other hand, the body of fourth 
amendment law to which the Court had turned so often in the past when 
deciding legal questions arising under section 605 required or seemed to 
require that the evidence be admitted. As the Court itself had remarked 
obiter, “We do not question the right of the federal government to avail 
itself of evidence improperly seized by state officers operating entirely 
upon their own account.”** Moreover, a resolution of the question in the 
defendant’s favor would mean that evidence obtained in violation of a 
federal statute should be accorded a broader protection than evidence 
procured in violation of a constitutional right. Earlier the federal judi- 
ciary had recoiled from such a conclusion in Goldstein v. United States 
wherein Judge Learned Hand had declared that “it would be a curious 
result, if a violation of the section were more sweepingly condemned 
than a violation of the Constitution.”"* And the Supreme Court had 
echoed his views when it averred that “no broader sanction”™ should be 
found in: section 605 than in the rule excluding unconstitutionally ob- 
tained evidence. 

Yet in Benanti v. United States the Supreme Court reversed the hold- 
ing of the Second Circuit and unanimously handed down the “curious 
result” that a “broader sanction” attached to violation of section 605 
than has been thought to attach to violation of the fourth amendment. 
The Court declared, “We hold . . . that evidence obtained by means 
forbidden by Section 605, whether by state or federal agents, is inadmis- 
sible in federal court.”"® Chief Justice Warren rejected in no uncertain 
terms the use of Weeks doctrine cases to plot out the principles involved 
in section 605. The Court, forced to the choice, had determined to guide 
itself by the statute, not by the Weeks doctrine. 

72 302 US. at 382. 

73 Byars v. United States, 273 U.S. 28, 33 ¢1927). 

74 120 F.2d 485, 490 (2d Cir. 1941). 

75 316 US. at 121. 

76 355 US. at 100 (1957). 


The 
gold n 
argum 
that ¢ 
teleph 
Justic 
Comn 
of int 
legisla 
policy 

It i 
nifica 
the f 
often 
undet 
Cour 
nurtu 
const 
feder 
qualr 
heari 
any | 
decis 
York 
more 
sugg 
a tel 


If 
in it 
Sup! 

17 
78 
7 


State 
Amer 
80 


oe 


‘Cy ESE eS we 


WIRETAPPING 605 


The Government, eagerly seeking some means to avail itself of the 
gold mine of evidence present in state-authorized taps, also directed an 
argument at the scope of the prohibition of section 605. It was urged 
that Congress did not intend to outlaw interception and divulgence of 
telephone calls when this practice was authorized by state law. Chief 
Justice Warren gave this argument short shrift. He held that the Federal 
Communications Act was “a comprehensive scheme for the regulation 
of interstate communication.”"’ Furthermore, it did not admit of “state 
legislation which would contradict’’* either section 605 or its underlying 
policy. 

It is submitted that Benanti v. United States is a far-reaching and sig- 
nificant decision for at least four reasons. First of all, it seals off from 
the federal government a fertile source of what is always potent and 
often necessary evidence for conviction of federal crime. Secondly, it 
undermines to some extent at least the confidence of many that the 
Court would eventually adopt the qualifications of the Weeks doctrine, 
nurtured in the lower courts, to the effect that evidence procured by un- 
constitutional search or seizure by state officials would be received in 
federal courts.*® Thirdly, it should give congressional committees some 
qualms of conscience when they play in open and sometimes televized 
hearings recordings of wiretaps procured by state officials. If there was 
any doubt about the criminality of such practice prior to the Benanti 
decision, there certainly can be none now. Finally, it brands the New 
York law permitting wiretapping in certain defined situations as nothing 
more or less than a state license to commit a federal crime. Indeed, it is 
suggested that any New York judge who issues an authorization to tap 
a telephone call may himself become a party to a federal crime.™ 


‘ III 
Wuat Is AN INTERCEPTION ? 
1. Rathbun v. United States 


If Benanti v. United States was a major setback for the Government 
in its efforts to circumscribe the exclusionary rule of evidence which the 
Supreme Court had divined in section 605, the same decision-Monday 


17 Id. at 104. 
78 Id. at 105. 
7 “It has remained an open question in this Court whether evidence obtained solely by 


state agents in an illegal search may be admissible in federal court despite the Fourth 
Amendment.” Id. at 102 n.10 


80 N.Y. Times, Jan. 3, 1958, p. 1, col, 7. 
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produced an important triumph for the Government with regard to what 
practices do and what practices do not constitute interceptions as the 
term is used in the statute. In Rathbun v. United States,*' the Court 
passed on the legality of a common practice considered vital to effective 
law enforcement by those charged with the prevention and detection of 
crime. A, a law officer, hears or records a telephone conversation between 
B and C, with the connivance of B but without the knowledge of ¢. 
The way in which this eavesdrop is accomplished will vary from case to 
case,** but the method most commonly employed is the one involved ip 
Rathbun. There, the defendant called one Sparks at his home and 
threatened his life. Anticipating further calls, Sparks alerted the local 
police, and they listened in on his extension telephone when the de. 
fendant called again. The testimony of these police officers to the con- 
tents of this call formed the heart of the Government’s case against 
Rathbun for transmitting threats of personal injury in_ interstate 
commerce. 


Rathbun v. United States confronted the Court with its most challeng. 
ing wiretap problem since Nardone J. Beginning in 1939, the lower 
federal courts in a score of cases** had wrestled with the problem of 
what constituted an “interception.” It is beyond the scope of this article 
to trace the course of decision in these lower court cases or to rehearse 
the various arguments pro and con as to the validity of the different 
practices. It should be noted, however, that there was disagreement as to 
what was and was not an interception in violation of the statute. In 
what follows, the opinion of Chief Justice Warren in the Rathbun case 
will be subjected to a searching analysis in an effort to discover its impli- 
cations as to the legality of practices similar to, though not exactly the 
same as, those involved in that case. 


81 355 U.S. 107 (1957). 

82 United States v. White, 228 F.2d 832 (7th Cir. 1956); Flanders v. United States, 222 
F.2d 163 (6th Cir. 1955) (extension telephone) ; Reitmeister v. Reitmeister, 162 F.2d 691 (2d 
Cir. 1947) (recording device attached to a previously installed extension) ; United States 
v. Polakoff, 112 F.2d 888 (2d Cir. 1940) (recording device attached to extension); 
United States v. Hill, 149 F. Supp. 83 (S.D.N.Y. 1957) (earphones jacked into a tape 
recorder, the microphone of which was held to the receiver); United States v. Pierce, 124 
F. Supp. 264 (N.D. Ohio 1954) (extension telephone) ; United States v. Stephenson, 121 F. 
Supp. 274 (D.D.C. 1954) (recording device attached to the bell-box wiring); United 
States v. Guller, 101 F. Supp. 176 (E.D. Pa. 1951) (specially installed extension) ; United 
States v. Lewis, 87 F. Supp. 970 (D.D.C. 1950) (extension telephone); United States 
v. Yee Ping Jong, 26 F. Supp. 69 (W.D. Pa. 1939) (recording device attached to wire). 

83 See note 82 supra. 
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What precisely did the Court hold in Rathbun? Viewed at its nar- 
rowest, Rathbun decided that no violation of section 605 occurred 
where one receiving a telephone call permitted others to eavesdrop on the 
conversation on an extension telephone not installed solely for that 
purpose. But what clue does the decision afford in factual situations not 
precisely identical to the one before the Court? For instance, would the 
result have been affected if the defendant, instead of placing the call, 
had received it? Does it make any difference whether the extension was 
put in solely for the purpose of the eavesdrop? Is it of any legal conse- 
quence that instead of a telephone extension, a tap in the usual sense 
of the word is used? What if the eavesdrop is effected not by the human 
ear but by a recording device operated either by one of the parties to 
the call or by some third person who has his permission? To answer 
these questions it is necessary to turn from what was held in- Rathbun 
and to focus on what was said. 

To begin with, the Court could have come to the very result it reached 
in Rathbun by a number of different legal paths. One is suggested by 
the wording of section 605 itself. The statute forbids only that intercep- 
tion and divulgence which is “not . . . authorized by the sender.” Now 
it is certain that the defendant did not give express consent to the 
interception, but at least two circumstances in the factual backdrop of 
the case might be seized upon to imply consent. First, the defendant 
initiated the call himself; the choice of the telephone as a means of com- 
municating with Sparks was entirely his own. Second, the interception 
was accomplished by the use of a previously installed extension, not one 
put in ad hoc. There was language in the Chief Justice’s opinion which 
suggested that at least some members of the Court were inclined toward 
this solution of the case. There was mention of the fact that the exten- 
sion “had not been installed there just for this purpose but was a regular 
connection, previously placed and normally used.’** Moreover, stress 
was placed on the fact that telephone extensions are prevalent in the 
United States. At another point, the Court commented on the frequency 
with which secretaries monitor calls to their employer. However, it is 
one thing to say that a person who calls an executive’s office impliedly 
consents to the monitoring of the call by the secretary and quite another 
to state that a person calling a private home consents to monitoring via 
extension telephone in the hands of a police officer. The Court wisely 
shied away from the use of this formula to dispose of the case. Any 
rationale which was based upon implied consent on the facts of Rathbun 


4 355 US. at 108. 
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would be a strained one indeed. Moreover, it would create in each case a 
question of fact as to whether there had been any consent, a ques. 
tion which could prove vexing for a judge or a jury. The result would 
be chaos where before there was only confusion. 

A second approach to the Rathbun situation would rely solely on the 
authorization of Sparks for the use of the extension to hear the conversa. 
tion. This would resurrect an argument advanced in an earlier skirmish 
in the Second Circuit to the effect that the consent of either one of the 
parties would render an interception “authorized by the sender.” Ip 
United States v. Polakoff,*° Judge Learned Hand had repulsed this bid 
by the Government to achieve a great tactical victory in its long cam. 
paign against the rigors of Nardone J. He ruled that a telephone call is 
antiphonal, both parties being alternately senders and receivers, and that, 
therefore, the consent of both must be present before the statute is satis. 
fied on that score.*® Apparently the Government did not put forth this 
argument in Rathbun, and the Court did not volunteer this theory to 
uphold its conclusion. 

The failure of the Court to rest its decision upon either theory of au- 
thorization would raise the question as to whether section 605 ever 
permits a telephonic eavesdrop by one “not being authorized by the 
sender.” If it does, the only possible explanation must lie in judicial con- 
struction of the word “intercept.” There is little doubt that the Court 
in Rathbun based its conclusion on the absence of an interception. 
In the words of Chief Justice Warren, ‘We hold that Section 605 was 
not violated in the case before us because there has been no ‘interception’ 
as Congress intended the word to be used.’*’ The query then becomes 
why a person who listens in on a call via extension telephone is not 
intercepting the message. 

Three possible constructions of the word “intercept” have at one time 
or another found favor with individual members of the Court. In Gold- 
man v. United States, Justice Roberts expressed the view that if the 
listening-in occurred at either end of the telephone line, there was no 
interception. Consent of either party to the eavesdrop seemed immaterial. 
Thus, if at the time B called C, A surreptitiously lifted an extension of 
B’s phone and, unbeknownst to either, overheard the conversation, there 
had taken place no interception. In what was to become an oft-quoted 
dictum, Justice Roberts said: 


85 112 F.2d 888 (2d Cir. 1940). 
86 Id. at 889. 
87 355 US. at 109. 
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this word [intercept] indicates the taking or seizure by the way or before the arrival 
at the destined place. It does not ordinarily connote the obtaining of what is to be 
sent before, or at the moment, it leaves the possession of the proposed sender, or 
after, or at the moment, it comes into the possession of the intended receiver.®® 

It appears to be clear that the Court in Rathbun did not follow this 
interpretation of “intercept,” although the result in the case would not 
have been altered if it had. There was, of course, a passing reference 
to the fact that the listening device was a regularly used extension in 
Sparks’ home, but no reliance was placed on the location of the extension 
in resolving the issue of interception vel non. 

Another view of “intercept” was proffered by the dissenters, Justices 
Frankfurter and Douglas in the Rathbun case.*® To them “intercept” 
was synonymous with “listen in.” To use their own words, it meant “an 
intrusion by way of listening to the legally insulated transmission of 
thought between speaker and a hearer.”*”” Consent of one party, consent 
of both parties, the use of an extension, even one previously in operation, 
all were quite beside the point. No one of these factors and no combina- 
tion of them would transform what would otherwise be an interception 
into a non-interception. This viewpoint has the merit of simplicity of 
application, but it seems to have little else to recommend it. It would 
seem that the dissenters should have made some effort to justify an in- 
terpretation of section 605 which leaves either party to a call free to copy 
down the conversation and to repeat it to the world, yet makes it a 
federal offense for either party to allow another to hear the conversation 
on an office extension. 

Chief Justice Warren, speaking for the majority of the Court in 
Rathbun, put forward a different construction of “intercept.” Unfortu- 
nately, the manner of expressing this concept.is something less than 
lucid. In the concluding paragraph of his opinion, he said: 

Common experience tells us that a call to a particular telephone number may cause 
the bell to ring in more than one ordinarily used instrument. Each party to a tele- 
phone conversation takes the risk that the other party may have an extension 
telephone and may allow another to overhear the conversation. When such takes place 
there has been no violation of any privacy of which the parties may complain. 
Consequently, one element of Section 605, interception, has not occurred.®! 

We say that this language is somewhat foggy because it is open to two 
possible interpretations, Does it mean only that eavesdropping via exten- 





88 316 U.S. at 134. (Emphasis added.) 

89 355 U.S. at 107, 111 (dissenting opinion). 
90 Td. at 113. 

91 Td. at 111. 
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sion telephone with the consent of one party is not an interception? 
The use of such phrases as “common experience,” “ordinarily used in. 
strument,” “extension telephone,” indicated that the holding was go 
limited. Or does it mean that all eavesdropping with the consent of one 
party by whatever means effected is not an interception? The reference 
to the absence of any “violation of . . . privacy” indicates the broader 
rationale. To put the problem a little differently, the Chief Justice 
said, “Each party to a tekephone conversation takes the risk that the 
other party may have an extension telephone and may allow another to 
overhear the conversation.’®? The question then arises whether it would 
change the Court’s meaning to excise all reference to extension telephones 
so that the statement reads, “Each party to a telephone conversation 
takes the risk that the other party may allow another to overhear the 
conversation.” If the reference to extension telephones was merely in- 
cidental rather than essential, then Rathbun settled a very troublesome 
problem in connection with the scope of section 605. 

The Court probably intended the broader holding. This conclusion 
can be supported both by reason and by the language of the opinion. To 
confine the ruling in Rathbun to situations where a telephone extension 
was utilized would leave the law in this curious state: it would be a 
federal offense for one to overhear a conversation with one party’s ap- 
proval if a tap is employed, but it would not be a crime to overhear the 
same conversation through use of an extension. It is doubted that any- 
one can support in logic such a distinction. Certainly, the net effect in 
both situations would be the same. 

The opinion of Chief Justice Warren included much to support the 

view that consent alone bars an interception. He stated: 
It has been conceded by those who believe the conduct here violates Section 605 
that either party may record the conversation and publish it. The conduct of the 
party would differ in no way if instead of repeating the message he held out his 
headset .so that another could hear out of it. We see no distinction between that 
sort of action and permitting an outsider to use an extension telephone for the same 
purpose.®3 


Encouraged by the holding and much of the language in Rathbun, a 
rationale for section 605, which furnishes an accurate index to what is 
and what is not a violation of the statute will be put forward. In Nardone 
I the Court adopted Justice Holmes’ view that wiretapping was a “dirty 
business.” But what makes wiretapping a dirty business? Is it the mere 


92 Ibid. 
93 Id. at 110. 
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fact that information which C desires only B to know is overheard by A? 
In other words, is wiretapping a dirty business because it destroys the 
secrecy of telephonic communication? To answer this question in the 
affirmative is to say that telephonic communication is privileged, and 
nothing could be further from the truth. One who imparts information 
via telephone has no guaranty of secrecy. As the Chief Justice stated 
in the Rathbun case, “The communication itself is not privileged, and 
one party may not force the other to secrecy merely by using a tele- 
phone.’”** This implies that the secrecy of the information conveyed via 
the telephone varies directly with the trustworthiness of the person 
who receives it. No one seriously questions that the receiver is free to 
broadcast to the world, absent some other privilege, all that he is told 
over the telephone, just as he is free to publish what he learns in a face- 
to-face conversation. If the recipient of the information is free to betray 
the confidence of the other party, what difference should the form of the 
betrayal make? If he can repeat what he hears, if he can make notes 
of what he is told, if he can make a record of the conversation, is it not 
logical that he ought to be allowed to let a third person do these things 
for him? 

If the mere presence of a third person on the line itself is not dirty 
business, then what is? It is submitted that it is the presence of what 
could be termed a Hostile third person, i.e., one acting without the consent 
of either party to call. Thus, that “wiretapping” which incurred the 
wrath of Justice Holmes is not synonymous with all forms of tele- 
phonic eavesdropping. The appellation “wiretapping” should be given 
only to eavesdropping which is done without the consent of either party. 

That is not to say that the evil condemned in section 605 is the mere 
fact that a third person has heard a conversation not intended for his 
ears. To the contrary, it is settled that all non-telephonic eavesdropping 
without the consent of either party is not so repugnant to a sense of 
decency as to be inadmissible in court.°° What then should impel a 
court to welcome evidence produced by all manner of eavesdropping by 
a hostile third person save that alone which preys on telephone conversa- 
tions? No answer can be sought in the legislative history of the statute, 
for nothing there is pertinent. However, the following is suggested. 

The conversation face-to-face is, of course, susceptible to eavesdrop 
contrary to the wishes of either party, but there are certain precautions 
which can be taken by the participants which will minimize or eliminate 

% Tbid. 

% McCormick, Evidence § 79 (1954). 
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the opportunity for a third person to overhear what they say. Those who 
communicate by telephone are not so fortunate, for their conversation js 
peculiarly vulnerable to eavesdrop, and, as a practical matter, so easy 
is it to listen in on such a conversation, the only insurance against eaves. 
drop is not to use the telephone at all. Because of the increasing use of 
the telephone as a normal means of communication, because of its 


peculiar vulnerability to eavesdrop by hostile third parties, and because | 


of the inability of either participant to guard against eavesdropping, leg. 
islation of the most powerful sort was needed lest the telephone degene. 
rate into a most unreliable method of communication. That legislation 
the Court purported to discover in section 605. The telephone conversa. 
tion was thereby assured the same degree of. privacy as a conversation 
face-to-face. This far the law must go, but no further. The defendant in 


Rathbun tried to push section 605 into an entirely different area, | 


But the Court properly recognized that Congress had no concern with the 
fact that one party to a call could destroy its secrecy by permitting 
another to listen in. Since each party is admittedly free to betray that 
confidence in so many ways, there could be no legitimate reason for pro- 
hibiting one method of divulgence while allowing a host of others. 


IV 
CONCLUSION 


Evidence produced by wiretapping is so probative and dramatic that 
prosecutors will continue to search for new avenues to circumvent section 
605. Likewise, when wiretapped evidence is excluded the effect is so 
devastating on the Government’s case that energetic defense counsel will 
ever be on the alert for opportunities to widen the section’s coverage. 
The many interesting and challenging legal problems already spawned 
by the fateful decision in Nardone J provide ample basis for the expecta- 
tion that more and equally complex problems will follow in the years to 
come. Indeed, even now some have arisen.*® However, the issues still 
lurking in the shadowland of the statute are much too much on the fringe 
of the main problem, too infrequent in occurrence, or too freakish in 


96 Does interception alone violate the statute, or is divulgence also necessary to the com- 
pletion of the crime? On the assumption that there is no violation absent a divulgence, does 
the disclosure of the contents of a tapped call by a government agent to his superiors con- 
stitute a divulgence? Does section 605 apply to a telephone call within a self-contained 
communication system? Will a federal court permit the use of a recording of the call 
intercepted, as opposed to the fruits of the interception, in evidence against one not 4 
party to the call? Can the Government introduce the conversation or its fruits if one 
party can be persuaded after the interception to assent to the divulgence? 
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nature to merit a grant of certiorari. The Benanti and Rathbun cases 
have given rise to the distinct possibility that the Supreme Court has at 


last come to the end of its long and arduous construction of section 605. 


A single sentence can now tell us what the law concerning wiretapping 
is: on timely motion by a defendant who was a party to the call, a 
federal court will suppress the contents, and evidence derived therefrom, 
of any interstate or intrastate telephone communication overheard by any 
person, whether a private citizen or federal or state agent, if the listening 
in is without the permission of the other party to the call, 
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Pror. Rosert E. KNow.ron, RutTcERS UNIVERSITY SCHOOL or LAw, CaMpeEn, NJ 


OCTOBER 22, 1958. 
Senator THomas C. HENNINGS, Jr., 


Senate Office Building, Washington, D.C. 


Deak SENATOR HENNINGS: Your request of October 2 for my views upon wire- 
tapping has left me in somewhat of a quandary because of my position as an 
associate director of the Pennsylvania Bar Endowment Study of Eavesdropping. 
The report of that study has not been made public, and I, of course, owe an 
obligation to not disclose its contents prematurely. However, there are certain 
areas of general knowledge which I feel free to discuss. 

Assuming. the correctness of the Rathbun case, which allowed overhearing by 
a third person with the consent of one of the parties to the call, I have always 
felt that wiretapping is an unwarranted intrusion upon an individual’s privacy, 
Also, I have been of the opinion that controlled wiretapping is impossible to 
attain. Consequently, my opinion would be to strenghten the ban in two 
particulars. 

The first area involves the relationship between the State and Federal Govern. 
ments. It has been established that section 605 relates to both interstate and 
intrastate calls, so it would appear obvious that Congress has preempted the 
field. Therefore, under the standard interpretations of the supreme-law-of-the- 
land clause of the Federal Constitution, the State is precluded from enacting 
inconsistent legislation. Yet New York has enacted a court order system for 
tapping, and this system has been copied in other States. The Benanti decision 
makes clear that disclosure of information received under such an order is 
Federal offense, and so the public is treated to the anomalous spectacle of State 
judges busily ordering the commission of Federal offenses. This assumes, of 
course, that the orders envision either the disclosure or use of the contents of 
the calls. 

Great emphasis has been placed upon Schwartz v. Teras by the States, even 
though Justice Minton said in that case that disclosure in a State trial was a 
Federal offense. We don’t need to get involved in the niceties of distinctions 
between a State system envisioning systematic violation of the Federal law and 
isolated instances of the use of such evidence. The Schwartz case clearly 
places the State judge in the unenviable position of having a Federal offense 
committed in his courtroom to obey the State’s evidentiary rule. Presumably, 
should the witness be recalcitrant, the State judge would be required by the State 
law to order the disclosure which constituted the Federal offense. 

I might point out that the culmination of this was when a subcommittee of 
the U.S. Senate played wiretap recordings in front of television cameras for 
millions to see and hear. The confuson engendered by all of this must bring 
law into general disrepute and it should be clarified whichever ultimate conclu- 
sion is to be adopted. 

Secondly, the Attorney General’s ruling that there is no disclosure between 
members of the FBI seems to overlook the use clause of section 605. Conse- 
quently, that agency openly admits to wiretapping. Presumably, such taps are 
not engaged in without a reason and, therefore, it appears obvious that the 
intercepted messages are used. It appears to me that this area of confusion 
should also be clarified either by frankly allowing such tapping or definitely 
precluding it. 

I sincerely hope that this very brief statement of my views is of assistance to 
you. 

Sincerely yours, 
Rosert FE. KNOWLTON, 
Professor of Law. 
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pror. Davip W. LouISELL, UNIVERSITY OF CALIFORNIA SCHOOL oF Law, BERKELEY, 
BERKELEY, CALIF. 
JUNE 18, 1959. 
Hon. THomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 


DeaR SENATOR HENNINGS: I have your letter of May 26 relative to the con- 
stitutional and legal issues raised by the practices of wiretapping and eaves- 
dropping. 

I regret that I am under such heavy pressure in fulfilling a number of commit- 
ments that I cannot at this time give this matter the careful, deliberate, and 
extended consideration which it deserves. 

I do wish to call to your attention, however, in the event that you have not 
already seen it, the declaration of Delhi of the International Commission of 
jurists, dated January 10, 1959. Report of its committee III on the criminal 
process and rule of law includes in paragraph VII the following statement: 

“Postal or telephone communications should not be intercepted save in ex- 
ceptional circumstances provided by law and under an order of an appropriate 
judicial authority. 

“A search of the accused’s premises without his consent should only be made 
under an order of an appropriate judicial authority. 

“Byidence obtained in breach of any of these rights ought not to be admissible 
against the accused.” 

I would like to state that I would favor the use of the Federal power, to the 
extent constitutionally permissible, to protect against electronic eavesdropping 
on communications which are privileged under State law. I am thinking about 
the type of protection afforded, to a limited extent, by section 653i of the Cali- 
fornia Penal Code which I quote for your convenience: 

“EAVESDROPPING OF PRIVILEGED COMMNICATION.—Every person who, without 
permission from all parties to the conversation, eavesdrops on or records, by 
means of an electronic or other device, a conversation, or any portion thereof, 
between a person who is in the physical custody of a law enforcement officer 
or other public officer, or who is on the property of a law enforcement agency 
or other public agency, and such person’s attorney, religious adviser, or licensed 
physician, is guilty of a felony; provided, however, the provisions of this section 
shall not apply to any employee of a public utility engaged in the business of 
providing service and facilities for telephone or telegraph communications while 
engaged in the construction, maintenance, conduct or operation of the service 
or facilities of such public utility who listens in to such conversation for the 
limited purpose of testing or servicing such equipment (Leg. H. 1957, ch. 1879).” 

I enclose for the use of your subcommittee, a reprint of my article on the 
“Privileges of Confidential Communication” which appeared in 31 Tulane Law 
Review 101 (1956). Beginning especially at 107 is set forth my thinking on 
the importance of the confidential communication privileges. 

Regretting that limitations of time prevent me from being more helpful to 
your subcommittee in its important work, I remain 

Sincerely yours, 
» W. LouIsEL1, Professor of Law, 








Reprinted with the kind permission of the copyright owners of 
TULANE Law Review, Vol. 31 
CONFIDENTIALITY, CONFORMITY AND CONFUSION: 
PRIVILEGES IN FEDERAL COURT TODAY 


DAvip W. LOUISELL* 


PREFATORY RESUME 


I believe that the historic privileges of confidential communica. 
tion protect significant human values in the interest of the holders 
of the privileges, and that the fact that the existence of thege 
guarantees sometimes results in the exclusion from a trial of pro. 
bative evidence is merely a secondary and incidental feature of 
the privileges’ vitality. These convictions contrast with much re. 
cent thinking which regards the privileges chiefly from the view. 
point of their exclusionary function in litigation, and deprecates 
their social and moral significance and worth. It is my opinion 
that the current analysis of the privileges is unsatisfactory and 
is contributing to confusion in judicial opinions, notably in fed- 
eral cases. 


Experience in the practice of law and the limited comparative 
law study I have been able to accomplish to date seem to confirm 
my convictions. The privileges apparently are widely accepted 
in European law and generally in western society; possibly also 
in eastern legal traditions. In European legal thought emphasis 
is placed upon the moral importance of refraining from coercion 
of witnesses in matters of conscience; such coercion, in the face 
of conflicting concepts of loyalty and duty, is considered to put 
witnesses in an intolerable position, resulting as to some in the 
likelihood of perjury. However, much more extensive and thorough 
study in comparative law should be undertaken, including Roman, 
Canonical and European law; I think the eastern legal traditions 
also should not be neglected. Such study should be directed not 
only to the problem of the extent of recognition of the privileges 
in each country, but also to the question of the ultimate historical 
roots and precise rationale of each privilege. Indeed, so far as I 
know, this latter type of inquiry has not yet adequately been per- 
formed even in our own common law area. 


In this article I consider the present confusion in the federal 
courts and among commentators relative to the privileges, the 





*Professor of Law, University of California School of Law, Berkeley; 
member, Minnesota, New York and District of Columbia Bars. The author 
wishes to express his appreciation to Mr. Arthur O. Armstrong, Jr., a second 
year student in the University of California School of Law, Berkeley, for 
making available to the author the results of his research done in connection 
with Palmer v. Fisher, 228 F.2d 603 (7th Cir. 1955). Mr. Armstrong’s dis- 
cussion of that case will appear in a forthcoming issue of the California Law 
Review. 
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reasons for the confusion, the nature of the privileges (an in- 
quiry which in particular could be significantly enriched by fur- 
ther comparative law study), the pre-1938 federal history of the 
privileges, and my present conclusions as to the rightful status 
of the privileges in diversity, federal question and federal criminal 
litigation today. These conclusions are that the federal courts in 
diversity and federal question litigation should abide the state- 
recognized privileges, and that even in federal criminal litigation 
at least those privileges rooted in the common law should be ob- 
served, namely the husband-wife, client-attorney, and penitent- 
clergyman communication privileges. 


CONFUSION’S MASTERPIECE 


In Palmer v. Fisher,’ the Court of Appeals for the Seventh 
Circuit held that a federal district court in diversity litigation 
must under the Rules of Decision Act* enforce a confidential com- 
munication privilege recognized by state law, observing that “Fed- 
eral courts have held that state laws creating a privilege are 
substantive, and they have followed them in diversity cases.’* The 
opinion goes on to state “Questions of evidence, including privilege, 
are generally decided by the law of the forum.” Contrary to the 
holding of Palmer v. Fisher, the Ohio federal court in four cases’ 
holds that privilege is not a substantive matter and that even in 
diversity cases federal courts are free to follow and should follow 
their own, interpretation of “privileged communications.” The 
neighboring Michigan federal court® reaches an opposite result. 
The Alabama federal court? agrees with the Ohio federal court in 
regarding privilege as procedural.rather than substantive for Lric 
v. Tompkins® purposes, but unlike the Ohio federal court abides 
the state “statutory law’ “in the absence of any Federal rule on 
privilege.” The South Carolina federal court® has no less regard 
for the state’s recognition of privilege because it is groutded only 
in common law principles rather than in a state statute. But the 
Nebraska federal court,!° while conceding that a state statute on 

1228 F.2d 603 (7th Cir. 1955), cert. denied sub nom., Fisher v. Pierce, 351 
U.S. 965 (1956). 


228 U.S.C. § 1652 (1952). 
$228 F.2d at 608. 
‘Ibid. 


‘Brookshire v. Pennsylvania R.R., 14 F.R.D. 154 (N.D. Ohio 1953); Hum- 
v. Pennsylvania RR. 14 F.R.D. 177 (N.D. Ohio 1953), discussed in 3 
tah L. Rev. 521 (1953); Panella v. Baltimore & 0. R.R., 14 F.R.D! 196 (N.D. 
Ohio 1951) ; Scourtes v. Albrecht Grocery Co., 15 F.R.D. 55 (N.D. Ohio 1953). 
*Berdon v. McDuff, 15 F.R.D. 29 (E.D Mich. 1953); Miller v. Pacific Mut. 
Life Ins. Co., 116 F. Supp. 365 (W.D. Mich. 1953); see also Ranger, Inc. v. 
Equitable Life Assur. Soc., 196 F.2d 968, 872 (6th Cir. 1952). 
'Ez parte Sparrow, 14 F.R.D. 351 (N.D. Ala. 1953). 
8304 U.S. 64 (1938). 
*Holbert v. Chase, 12 F.R.D. 171 (F.D.S.C. 1952). 
WAnderson v. Benson, 117 F. Supp. 765 (1953). Cf. Rhodes v. Metropolitan 
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privileged communications, if there is one “should control though 
it is more restrictive than federal precedents,” concludes that “if 
there is no state statute . . . the more liberal federal precedents May 
be followed.’’!! 


The Second” and Eighth’* Circuits in post-Erie and post-Fed. 


eral Rules of Civil Procedure opinions, assume the continuing yj. | 
tality of the historic obligation of federal courts to enforce state | 


statutory privileges. But the New Jersey federal court, while 
considering the attorney-client privilege, observes that under Fed, 
R. Civ. P. 43(a) “evidence is admissible if permitted by either 
Federal law or the law of the state in which the Federal Court 
sits.”"* The New York federal court, in upholding the right of 
the Commissioner of Internal Revenue to examine hospital rec. 
ords for the names of the patients of a doctor under income tax 
investigation, on the ground that such limited data were not privi- 
leged under New York law, nevertheless acknowledged that “Upon 
the question of privileged communications, the federal court fol. 
lows the law of the state of the forum... .”?® On appeal, the re- 
sult was affirmed but the rationale changed.!” And the Sixth Cir. 
cuit Court of Appeals,'* in respect of the husband-wife confidential 
communication privilege, concludes that “a federal equity court 
is not necessarily bound to apply a state statute giving added 
breadth to an evidentiary rule of privilege, when clearly it is 
inequitable to do so.”?® 


Enough has been said to show that the federal courts are ina 
state of confusion as to the extent, source, and rationale of the 
obligation, if any, to follow state law on confidential communica- 
tions. And, unlike evidentiary fields where scholars have pro- 
vided the light and courts have only themselves to blame for not 


Life Ins. Co., 172 F.2d 183 (5th Cir. 1949), assuming the federal court’s ob- 
ligation to look to the state law on patient-physician privilege, but holding the 
privilege restricted in Louisiana to criminal proceedings. 

11Anderson v. Benson, supra at 772. 

12Engl v. Aetna Life Ins. Co., 189 F.2d 469 (2d Cir. 1948). 

18Aetna Life Ins. Co. v. McAdoo, 106 F.2d 618 (8th Cir. 19389). 

14Beach Air Brush Co. v. General Motors Corp., 118 F. Supp. 242 (D.NJ. 
rua = F.2d 664 (8d Cir. 1954). 

t , 


16Jn re Lee Mem. Hosp., 115 F. Supp. 643, 645 (N.D.N.Y. 1953); but see 

note 17 infra. ; 

- 11The ond Circuit in affirming said that “determination of what evi- 
dence is admissible in an income tax investigation . . . is a matter to be de- 
cided according to federal law.” In re Lee Mem. Hosp., 209 F.2d 122, 123 
(2d Cir. 1953), cert. denied, 347 U.S. 960 (1954), discussed in 67 Harv. L. 
Rev. 1272 (1954). The Court confuses privile with xan rules of evi- 
dence” not binding on administrative agencies, but nevertheless protects the 
on ae of the privilege involved by adhering to the district court’s pro- 
tective order. 
18Fraser v. United States, 145 F.2d 139 (6th Cir. 1944), cert. denied, 324 
U.S. 849 (1945). 
19145 F.2d at 144. 
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seeing the way,” this seems to be a field where the writers have 
confounded confusion so that, to a charge of wilful persistence 
in the ways of darkness, the courts fairly may retort that if they 
have been blind, it is because they have been following the blind. 
For example, in a comment on privileged communications under 
Fed. R. Civ. P. 26(b), the author, after a careful analysis of the 
difficult conflict of laws problem involved where, in diversity liti- 
gation, the law of the state of the main venue differs, in respect 
of acknowledgment of privilege, from the law of the state of the 
deposition’s venue, comes to the conclusion: 


“With the exception, then, of the situation in which a 
local privilege is claimed by parties to a relationship having 
no connection with the deposition state, the appropriate law 
to be applied by a state court is the law, whether of the 
trial or deposition state, which grants the privilege. This 
is also the appropriate law to be applied in a federal court 
proceeding under Rule 26 unless, in a situation where the 
deposition state is not bound by the full faith and credit 
clause, a contrary state rule has been announced. In such a 
case Klaxon Co. v. Stentor Co.*4 would appear to require 
application of whatever privilege law would be applied by 
the state court.’2? 


The author then states that only by adopting Professor Green’s 
construction of Fed. R. Civ. P. 43(a)™ (briefly, that Rule 43(a) 
be read to require following state law if it denies a privilege, but 
not if it grants one)?* “with its risk of constitutional difficulties 
raised by the Erie decision, could a federal court avoid the neces- 
sity for any reference to state law.” Then the author says: 


“... The risk, however, is probably worth taking. The ad- 
vantages to be gained by freeing the federal courts from the 


*0E.g., compare Donnelly v. United States, 228 U.S. 243 (1913) (declara- 
tion against penal interest not admissible under declarations against interest 
exception to hearsay rule), with Wigmore, Evidence, §§ 1476, 1477 (3d ed. 
1940) (hereinafter cited as “Wigmore”). 

#1313 U.S. 487 (1941). 

22Comment, 23 U. Chi. L. Rev. 704, 718 (1956). 

“Rule 43(a) provides: 

FORM AND ADMISSIBILITY. In all trials the ee of witnesses 
shall be taken orally in open court, unless otherwise provided by these rules. 
All evidence shall be admitted which is admissible under the statutes of the 
United States, or under the rules of evidence heretofore applied in the courts 
of the United States on the hearing of suits in equity, or under the rules of 
evidence applied in the courts of general jurisdiction of the state in which the 
United States court is held. In any case, the statute or rule which favors the 
reception of the evidence governs and the evidence shall be presented according 
to the most convenient method prescribed in any of the statutes or rules to 
which reference is herein made. The competency of a witness to testify shall 
be determined in like manner. 

“Green, The Admissibility of Evidence under the Federal Rules, 55 Harv. 
L, Rev. 197, 208-209 (1941). 
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compulsion to enforce state-created privileges, many of s 
which are of questionable value, would seem greatly to out- But 
weigh the possibility that, under Erie, the Constitution Jitig 
might be held to preclude Congress from determining (or of D 
authorizing the courts to determine) the restrictions to be as S| 
placed on developing the facts of diversity litigation.”=5 or |: 
Another author, noting that cont 
“The privileged communication is a peculiar thing. It 
means that the legislature or the courts have seen fit to 
protect certain persons from the compelled disclosure of : 
certain communications”’”* 


counters that observation with an essentially contradictory one: 

“Tt seems to the writer that the determination of whether 
or not a witness may be compelled to disclose certain in- 
formation to a federal court is a matter properly falling 
within the regulatory power of the federal system. It is 
submitted that the Erie doctrine does not compel a contrary 
conclusion. ... [Nlormally it is desirable for federal courts 
to honor and apply state privileges, but this is a matter of 
‘rathers’ and not of compulsion.”2’ | | 


Another writer, after careful exposition of the inadequacy, | 
from the interstate conflicts viewpoint, and as applied to con- | 
fidential communications, of the ukase of the Restatement of Con- | 
flicts** that “the law of the forum determines the admissibility 

of a particular piece of evidence,” notes the federal courts’ obliga- | 
tion: 


“For the same-reason that [the forum state] should en- 
force the privilege of [the state whose substantive law ap- 
plies under the conflicts rule], the federal district court 
ought to treat privileges as matters of substance. . . . Thus, 
privileges are one of ‘those rules of law which characteris- 
tically and reasonably affect people’s conduct at the stage of 
primary private activity’; they ‘have a material influence 
upon the outcome of litigation’; avoiding or taking ad- 
vantage of them ‘would more likely than not lead to or en- 
courage forum shopping’; and they represent important 


2523 U. Chi. L. Rev. supra note 22, at 718. See also Symposium: Federal 
Trials and the Erie Doctrine, 51 Nw. U. L. Rev. 338, 353 (1956). de 
26Pugh, Rule 48(a) and the Communication Privilege under State Law: 
An Analysis of Confusion, 7 Vand. L. Rev. 556, 563 (1954). : 
27Id. at 568. 
28Restatement, Conflict of Laws § 597 (1934); ef. Morgan, Choice of Law 
Governing Proof, 58 Harv. L. Rev. 153 (1944). 
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state ‘local policies diverging from those of . . . neighbors’.”’*" 
But when he comes to the problem of the privileges in non-diversity 
litigation, he states, without noting that the dichotomy of the Rules 
of Decision Act*’ is not between diversity and non-diversity cases, 
as such, but between issues controlled by the Constitution, treaties 
or laws of the United States, on the one hand, and those not so 
controlled, on the other: 


“Where the federal courts are enforcing a national sub- 
stantive policy, they cannot be bound by state privileges. 
They cannot accept poorer answers to the questions of fact 
required by federal policy to be answered with as much ac- 
curacy as possible.’’"! 


As precise and profound a scholar of federal practice as Pro- 
fessor Moore, who during his detailed treatment of Fed. R. Civ. 
P. 43(a) notes the general obligation of the federal courts to fol- 
low state confidential communication statutes,*= states in his dis- 
| cussion of Rule 26: 


“,.. Only if the question of privilege is considered to be a 
matter of ‘substance’ is the Erie doctrine applicable. It seems 
clear, however, that privilege is not a substantive matter, 
i.e., one that will substantially affect the outcome of a case, 


y | but rather a matter of procedure, like most other aspects 

- | of the law of evidence. The federal courts, therefore, while 

l- respecting state statutes on privilege, should be free to give 

se their own interpretation to the concept of privilege... .””"" 

'- | Perhaps it is not surprising, therefore, to observe confusion 


making its masterpiece in a cyclopedic pronouncement: 


“...If Rule 43(a) of the Rules of Civil Procedure is to be 
construed as permitting federal equity precedents to con- 
trol as to admissibility, where they are more liberal than 
the state law, the question arises as to whether the federal 
view is to override merely state common law to the contrary 
or statutes as well. The latter would seem to be an anomalous 
situation, and definitely.contrary to the spirit of the Erie 
Railroad case. A fair interpretation of the Rule would seem 
to be that a state statute, if there is one, should control 
though it is more restrictive than federal precedents, but, 
if there is no state statute and the Rule is doubtful as to the 


“Weinstein, Recognition in the United States of the I’rivileges of Another 
Jurisdiction, 56 Col. L. Rev. 535, 545-546 (1956). 

#28 U.S.C. § 1652 (1952). 

31Weinstein, supra note 29, at 547. 

325 Moore, Federal Practice § 43.07 (2d ed. 1951). 
Ww 934 id., § 26.23 191, at 1151-1152. 


45495 O—60—pt. 39 








622 WIRETAPPING 


particular situation, the more liberal federal precedents may 

be followed.’’*+ 

The confusion of courts and writers alike in respect of cop. 
fidential communication privileges will I fear probably grow worse, 
unless there is resort to fundamentals. 


REASONS FOR THE CONFUSION 


Doubtless there are many reasons for this confusion of courts 
and writers. The problem of federal judicial recognition of priyj- 
leges is an intricate one, beset by a host of historical considerations 
as well as the complexities of bifurcated judicial administration 
over the same territory which inhere in our federal system. What 
is the historical significance to this problem of the pre-1938 sep. 
arate administration of law and equity, the Conformity Act,®* the 
Rules of Decision Act,** the Competency of Witnesses Act?7 Are 
the privileges “substantive” or “procedural” within Erie, and which 
of the various Erie tests is the appropriate one? Does the privi- 
leges problem in diversity litigation per se differ from the same 
problem in federal question litigation? And the problem often is 
twice or thrice complicated: a federal court’s determination that 
it must follow state law may (as when the issue arises during the 
taking of a deposition) only raise another question as to what state 
law, whether that of the principal venue or the deposition’s venue, 
or possibly still another’s, pursuant to an applicable conflicts rule. 


It is believed, however, that the major hurdles in federal cases 
to correct analyses of the privileges center around current mis- 
conceptions as to their nature, justification, and sociological, psy- 
chological and moral importance. The fact I think is that the 
principal confidential communication privileges — husband-wife,* 


348 Cyclopedia of Federal Procedure § 26.31, at 44 (1950). 
35Rev. Stat. §914 (1875), 28 U.S.C. § 724 (1940), repealed by the 1948 
—e of 28 U.S.C. because of promulgation of Federal Rules of Civil Pro- 


36Rev. Stat. § 721 (1875), 28 U.S.C. § 725 (1940), 28 U.S.C. § 1652 (1952), 
originally 1 Stat. 92 (1789 

37Rev. Stat. § 858 (1875), 34 Stat. 618 (1906), 28 U.S.C. § 631 (1940), 
also repealed by the 1948 revision of 28 U.S.C 

38]t is of course elementary that careful distinction must re made between 
the obsolescent disqualification of one spouse to testify for the other, 8 
Wigmore § 2334; Funk v. United States, 290 U.S. 371 (1933), the privilege 
against adverse marital testimony called by Wigmore the anti-marital privi- 
lege, 8 Wigmore § 2334; United States v. Mitchell, 137 F.2d 1006 (2d. Cir. 
1943); ef. United States v. Walker, 176 F.2d 564 (2d Cir. 1949), and the 
privilege of confidential communication between husband and wife with which 
we are now concerned, 8 Wigmore § 2334; see Brosman, Edward Livingston 
and Spousal Testimony in Louisiana, 11 Tul. L. Rev. 243 (1987) ; Louisell & 
Crippin, Evidentiary Privileges, 40 Minn. L. Rev. 413, 415-425 (1956). The 
persistence in confusing the privilege against anti-marital testimony with the 
privilege of confidential spousal communication, is furthered by the frequent 
merger of the two in the same statutory section, e.g., Minn. Stat. § 595.02(1) 
(1953). It is equally elementary that the two are different in philosophy, 
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client-attorney, penitent-clergyman, and perhaps to a lesser extent, 
patient-physician® — are deeply rooted in our political and social 
fabric, as they are in the mores and ethos of at least western so- 
ciety. The tendency of current commentators to throw them in- 
discriminately into a common hodge-podge, sometimes without ade- 
quate analyses of their varying bases or real purposes, and to regard 
them essentially as the stuff of professional rivalries and jealousies, 
conduces I think to a schizophrenia in the minds of judges histori- 
cally trained to perceive their importance. One distinguished evi- 
dence scholar recently stated: 


« .., A proposal to do away with the various privileges for 
professional confidences would be stoutly resisted by the 
professions concerned. Correspondingly, newer crafts and 
professions whose secret communications with their patrons 
are not privileged are exerting pressure from time to time 
for new statutory privileges. This has resulted in the legis- 
lative creation of a number of new privileges. The most 
widespread are the privilege of journalists to withhold their 
sources of information, and the privilege for communica- 
tions between accountants and their clients. Moreover, the 
privilege for communications between penitent and priest, 
the existence of which was doubtful at common law, has 


been sanctioned by the legislatures of a substantial majority 
of the states. 


“One may hazard a guess, however, that in a secular 
sense privileges are on the way out. Perhaps the route they 
will take is the path from rule to discretion. . ..’’*” 


A prominent writer in Administrative Law, in appraising the 
significance of the privileges in administrative adjudication, is con- 
tent chiefly to cite current attacks on the privileges without any 


<a 








scope, duration, social importance, and almost every essential. See Louisell 
& Crippin, supra at 415-425. 

In respect of the four mentioned types of communication, Wigmore, as 
is well known, concluded that only patient-physician communications are on 
principle not entitled to privileged status. See note 51 infra and accompany- 
ing text. (Juaerc, however, whether one is justified in generalizing concern- 
ing communications to physicians just because all are licensed doctors of 
medicine. Obviously, communications to an orthopedic surgeon are normally 
quite a different thing by nature than communications to a psychiatrist or 
psychotherapist. Thus, a court in Illinois, a jurisdiction which does not recog- 
nize the patient-physician privilege as such, felt compelled to spell out, on 
analogy to penitent-confessor communications, a privilege for confidential 
communication from patient to psychiatrist. Binder v. Ruvell, Civil No. 
ieee Cir. Court Cook County, Ill., 1952, discussed in 47 Nw. U. L. Rev. 384 

“McCormick, Evidence § 81, at 165-166 (1954); but see id. at 222; see 


— Law and the Future: Evidence, 51 Nw. U. L. Rev. 218, 220-221 








624 WIRETAPPING 


analysis of their rationale or even reference to Wigmore’s treat. 
ment of them. He states simply: 


“Similarly, [to applicability in administrative proceedings 
of the privilege against self-incrimination] the attorney- 
client privilege and perhaps other such privileges, theoreti- 
cally founded on special considerations of social policy, may 
deserve as much respect from an agency as from a court.... 
Yet to the extent that privileges of this kind may be re- 
garded as unsound, the [Administrative Procedure Act] of- 
fers opportunity for the administrative process to experi- 
ment with a system which differs from that followed by 
courts.’’* 


Others, perhaps preconditioned by professional experience to 
a practical antipathy to the privileges, regard them essentially from 
the narrow viewpoint of their involvement in litigation. For ex. 
ample, a prominent plaintiff’s attorney in personal injury litiga- 
tion, whose concerns properly enough are chiefly with the conduct 
of litigation, states: 


“IT agree [with Professor McCormick] that privileges 
in civil actions are on the way out and think this entirely 
desirable. This view has two bases: 1. Privileges are not 
logically justifiable. 2. From a practical, technical and stra- 
tegical standpoint their exercise is harmful to the one claim- 
ing them.’’*? 


It would be ungracious to attempt apportionment of responsi- 
bility for the judicial schizophrenia which results from the con- 
trast between the real worth of the privileges and their contem- 
porary appraisal. Perhaps all of us evidence teachers, conditioned 
as we are by our annual treatment of the privileges in a conven- 
tional course in Evidence, in subtle ways further the notion that 
the privileges are just additional “exclusionary rules” which keep 
the trier from knowing the truth. 


THE NATURE OF THE PRIVILEGES 


Although European legal thought seems to regard at least cer- 
tain privileges as consistent with the goal of accurate fact-finding 


*1Davis, Administrative Law § 144, at 457 (1951). The author cites four 
attacks on the privileges, but no affirmative treatment of the pe such 
as Wigmore’s. He does, however, in note 45, cite SEC v. Harrison, 80 F. Supp. 
226 (D.D.C. 1948), as assuming that the attorney-client privilege is the same 
for a proceeding before the SEC as for a court proceeding, and mentions that 
Section 9(1) of the Model State Administrative Procedure Act, Nat'l Conf. 
of Comm’rs on Unif. State Laws (1944), provides that agencies “shall give 
effect to the rules of privilege recognized by law.” : ‘ 

42DeParcq, The Uniform Rules of Evidence: A Plaintiff’s View, 40 Minn. 
L. Rev. 301, 322 (1956). 
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pecause they help avoid perjury, Anglo-American analysis com- 
monly proceeds from the premise that recognition of the privileges 
constitutes a perpetual threat to the ascertainment of truth in liti- 
gation. Assuming for present purposes the validity of this premise 
(which should be further tested by comparative law inquiry), it is 
nevertheless submitted that there are things even more important 
to human liberty than accurate adjudication. One of them is the 
right to be left by the state unmolested in certain human relations. 
At least, there is no violence to history, logic or common sense in a 
legislative judgment to that effect. It is the historic judgment of the 
common law, as it apparently is of European law and is generally 
jn western society, that whatever handicapping of the adjudicatory 
process is caused by recognition of the privileges, it is not too great 
a price to pay for secrecy in certain communicative relations — 
husband-wife,** client-attorney,** and penitent-clergyman." 


Therefore, to conceive of the privileges merely as exclusionary 
rules, is to start out on the wrong road and, except by happy ac- 
cident, to reach the wrong destination. They are, or rather by the 
chance of litigation may become, exclusionary rules; but this is 
incidental and secondary. Primarily they are a right to be let 





——— ——- — — -— —_——— 





438 Wigmore § 2333; Best, Evidence § 586 (11th ed. 1911); ef. McCormick, 
Evidence § 82 (1954). As illustrative of European code provisions, see German 
Code of Criminal Procedure Art. 52; German Code of Civil Procedure Art. 
383 1(2); Italian Code of Criminal Procedure Art. 350; Italian Code of Civil 
Procedure Art. 249. . 

448 Wigmore § 2290. Conn. Mut. Life Ins. Co. v. Schaefer, 94 U.S. 457, 
458 (1876) (its language inexplicable as to the inter-relationships of federal 
and Ohio law on the client-attorney privilege, and superseded by Con- 
necticut Life Ins. Co. v. Union Trust Co., 112 U.S. 250 (1884)), is never- 
theless significant for what the unanimous Court said of the privilege: “. . . If 
a person cannot consult his legal adviser without being liable to have the inter- 
view made public the next day by an examination enforced by the courts, the 
law would be little short of despotic. ...” As illustrative of European Code 
provisions, see German Code of Criminal Procedure Art. 53 I (2), (3); Ger- 
man Code of Civil Procedure Art. 383 I (5); Italian Code of Criminal] Pro- 
cedure Art. 351; Italian Code of Civil Procedure Art. 249. See also Radin, 
The Privilege of Confidential Communication between Lawyer and Client, 16 
Calif. L. Rev. 487 (1929); Tait, Law of Evidence in Scotland 393 (2d ed. 
1827); Bodington, French Law of Evidence 100 (1904). 

45Cook v. Carroll, [1945] I.R. 515 (involves interview, not penitential con- 
fession, by clergyman with two others but concludes confession privileged at 
common law before reformation); Best, Evidence $584 (llth ed. 1911); 
Regina v. Hay, 2 F.&F. 4, 175 Eng. Rep. 933, n. (a) (N.P. 1860); ef. 8 
Wigmore § 2394; McCormick, Evidence § 81, at 166 (1954). As illustrative 
of European Code provisions, see German Code of Criminal Procedure Art. 
53 I (1); German Code of Civil Procedure Art. 383 I (4); Italian Code of 
Criminal Procedure Art. 351; Italian Code of Civil Procedure Art. 249. The 
problem of the kind of communication covered by this privilege — whether 
only penitential confessions or communications relative to spiritual advice 
generally —is a vital one, especially in a society like ours with a constitu- 
tional mandate against sectarian preference or discrimination; the problem, 
however, is beyond the scope of this paper. As illustrative of one state’s solu- 
tion of the problem, see /n re Contempt of Emil Swenson, 183 Minn. 602, 237 
N.W. 589 (1931); Louisell & Crippin, Evidentiary Privileges, 40 Minn. L. Rev. 
413, 432 (1956). 
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alone, a right to unfettered freedom, in certain narrowly prescribed 
relationships, from the state’s coercive or supervisory powers and 
from the nuisance of its eavesdropping. Even when thrown into 
the lap of litigation, they are not the property of the adversaries 
as such ;** even in litigation, they may be exclusively the property 
of perfectly neutral persons who wish to preserve despite litigation, 
just as they preserved prior to litigation, their right to be left alone 
in their confidences. 


“,.. The privilege is that the confidential matter be not re- 
vealed, not that it be not used against the holder of the privi- 
lege or any other... .’’47 


It may be that Wigmore, despite his monumental contribution 
to the law of privileges, has conduced to the current confusion by 
his emphasis on strictly utilitarian bases for the privileges — bases 
which are sometimes highly conjectural and defy scientific valida- 
tion. It will be remembered that he predicates four fundamental 
conditions necessary to establish a privilege as an exception to the 
general liability of all persons to testify fully on all facts in a 
judicial proceeding: 


(1) The communications must originate in a confidence 
that they will not be disclosed; 


(2) This element of confidentiality must be essential to 
the full and satisfactory maintenance of the relation 
between the parties; 


(3) The relation must be one which in the opinion of the 
community ought to be sedulously fostered; and 

(4) The injury that would inure to the relation by the dis- 
closure of the communications must be greater than the 
benefit thereby gained for the correct disposal of liti- 
gation.** 


As is well known, he concludes that all of the requisites exist for 
the husband-wife,*® client-attorney, and penitent-priest™ com- 
munications, but that only the third requisite exists in the patient- 


468 Wigmore § 2196. 

47This is the analysis of Professor Morgan (Morgan, Some Problems of 
Proof 102 (1956)), never unduly friendly toward a principle that excludes 
testimony, and certainly not to the privileges. See Morgan, uogested Remedy 
for Obstructions to Expert Testimony by Rules of Evidence, 10 U. Chi. L. Rev. 
285, 286-292 (1948); Morgan, Some Observations Concerning a Model Code of 
Evidence, 89 U. Pa. L. Rev. 145, 150 (1940); cf. 1 Morgan, Basic Problems of 
Evidence 91-115 (1954). 

488 Wigmore § 2285. 


497d., § 2332. 
50Jd., § 2291. 
51Jd., § 2396. 
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physician relationship which he considers should not be privi- 
jeged.** The thesis of his main justification of the client-attorney 
privilege, for example, is that “In order to promote freedom of 
consultation of legal advisers by clients, the apprehension of com- 
pelled disclosure by the legal advisers must be removed; and hence 
the law must prohibit such disclosure except on the client’s con- 
sent.” A telling attack on this thesis is made by one of the most 
precise analysts in the history of common law evidence. The 
theory that this privilege is necessary to ensure that the attorney 
gets all essential information, inevitably rests ultimately on sheer 
speculation. Wigmore comes much closer to the heart of the matter 
when, in responding to Bentham’s onslaught on this privilege, Wig- 
more states : 


“The consideration of ‘treachery,’ so inviting an argu- 
ment for Bentham’s sarcasms, is after all not to be dis- 
missed with a sneer. The sense of treachery in disclosing 
such confidences is impalpable and somewhat speculative ; 
but it is there nevertheless. . . . If the counsellors were com- 
pellable to disclose, ‘no man . . . of a noble or elevated mind 
would stoop to such an employment.’ Certainly the position 
of the legal adviser would be a difficult and disagreeable one; 
for it must be repugnant to any honorable man to feel that 
the confidences which his relation naturally invites are liable 
at the opponent’s behest to be laid open through his own 
testimony. He cannot but feel the disagreeable inconsistency 
of being at the same time solicitor and the revealer of the 
secrets of the cause. This double-minded attitude would 
create an unhealthy moral state in the practitioner. Its con- 
crete impropriety could not be overbalanced by the recollec- 
tion of its abstract desirability. If only for the sake of the 


peace of mind of the counsellor, it is better that the privi- 
lege should exist.’ 


Why would compellability to reveal his clients’ secrets “create 
an unhealthy moral state in the practitioner?” Because, it is sub- 
mitted, he would know that he was perverting the function of 


counselling. Perhaps the notion is as well put by Francis Bacon as 
anyone: 


“The great Truste, betweene Man and Man, is the Truste of 
Giving Counsell. For in other Confidences, Men commit the 





527d., § 2380a. 

53)d., § 2291, at 550. 

“Morgan, Suggested Remedy for Obstructions to Expert Testimony by 
Rules of Evidence, 10 U. Chi. L. Rev. 285, 288-290 (1943). 

558 Wigmore § 2291, at 557. 
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parts of life; Their lands, their Goods, their Children, their 
Credit, some particular affaire; But to such, as they make 
their Counsellors, they commit the whole: By how much the 
more, they are obliged to all Faith and integrity.’’*¢ 


Fortunately, many of the current onslaughts against the phil. 
osophy of privilege pretermit, or tacitly except from their cop. 
demnation, husband-wife and penitent-clergyman communications, 
These are conceived of as doing too little harm to bother about," 
But of course such a negative basis neither adequately supports 
these privileges nor does justice to the real nature of their social 
and moral importance. A marriage without the right of complete 
privacy of communication would necessarily be an imperfect union, 
Utter freedom of marital communication from all government super. 
vision, constraint, control or observation, save only when the com. 
munications are for an illegal purpose, is a psychological necessity 
for the perfect fulfillment of marriage. Recognition by the state 
that spouses possess such right of confidential communication by 
reason of the nature of their relationship, promotes the public 
policy of furthering and safeguarding the objectives of marriage 
just as other institutions in the area of domestic relations or family 
law promote it. As to the penitent-confessor communications priv- 
ilege, even Bentham, called by Wigmore the greatest opponent of 
the privileges, proclaimed the necessity of recognizing it as a con- 
comitant of permitting a religion which enjoins such communica- 
tions as essential.*® 


If it will help clarify thinking about the nature of the privi- 
leges, let us by all means use terminology appropriate to describe 
protection for significant human freedoms. The privileges are 
guarantees for the benefit of their holders; they exist from the 
moment of their inception in the confidential communication; they 
normally survive all the vicissitudes of life save only waiver by the 
owner ; they survive even his death. The law will protect them at all 
stages of their existence. If they are in the form of written docu- 
ments, the law will protect them against theft, trespass, subpoena, 
or other infringement; if oral, from all types of seizure to which 
such are susceptible: coercion, physical or psychological, trickery or 





56Bacon’s Essays, XX, Of Counsell (Macmillan & Co., 1892). ; 

57Morgan, supra note 54, at 286; Morgan, Some Observations Concerning 
a Model Code of Evidence, 89 U. Pa. L. Rev. 145, 153 (1940); McCormick, 
Law and the Future: Evidence, 51 Nw. U. L. Rev. 218, 220 (1956). 

588 Wigmore § 2396, at 848-849. A cogent statement of the moral, theo- 
logical, ecclesiastical and secular sanctions considered to require confidentiality 
of penitent-confessor communications, made by Anthony Kohlmann, S.J. dur- 
ing the course of a criminal trial to which he was summoned as a witness 
in the Court of General Sessions, New York City, 1813, is reproduced in 1 
Stokes, Church and State in the United States 839-840 (1950). 
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fraud." If the holder becomes involved in litigation, a new type of 
attack on his privilege may or may not be made, in the discretion of 
his adversary. But if the attack is made, if the infringing question 
is propounded, the law through the judge will continue its pro- 
tection by now affirmatively enveloping the holder in a cloak of 
silence. Realization that all this protection is for the holder of the 
privilege as such, regardless of whether or not in litigation he 
becomes an adversary or neutral witness, perhaps most keenly 
focuses up that the exclusionary feature of the privileges, far from 
defining them, is only an incident of their vitality. It is also note- 
worthy that, whether or not evidence rules primarily exclusionary 
in nature, such as the hearsay rule, are attributable to the jury 
trial,"® the composition of the tribunal has nothing to do with the 
privileges. It is equally important to prevent disclosure in a judge 
or jury trial, an administrative hearing, deposition or other dis- 
covery proceeding, or any other procedure whatsoever. Of course 
the privileges can be waived by the holder; but so can an auto- 
mobile be sold, given away, abandoned or destroyed; so can realty 
be deliberately conveyed or let go for taxes. 


I write primarily of the genuine privileges whose validity is 
proved at least to the extent that general acceptance by the com- 
mon and apparently European law proves it. The courts should, it 
is true, accept in a democratic society the legislative judgment in 
providing privileged status for additional communications, al- 
though concededly the new privileges may be spurious, unwar- 
ranted and abusive of the social interest in accurate adjudication. 
But it is submitted that in the long run insistence upon precise 
analysis of the reason.for privileged communications, and close 
inquiry into the true nature and psychological, social, historical 


S8Certain decisions denying privilege where the communication is over- 
heard by a third person whose presence is unknown to the communicator, e.g., 
Nash v. Fidelity-Phenix Fire Ins. Co., 106 W. Va. 672, 146 S.E. 726 (1929) 
(husband’s bedrodm statement to wife, overheard by boarder who became 
witness), or where a written communication is misdelivered by the communi- 
cator’s agent, e.g., Hammons v. State, 73 Ark. 495, 84 S.W. 718 (1905) 
(letter from husband in jail to wife, delivered by messenger to wife’s father) ; 
see 8 Wigmore § 2339, or like decisions, may sometimes be justifiable as in- 
volving communications lacking factually a confidentiality which the com- 
municator might reasonably have secured. Compare holdings that the privilege 
is not lost where the communicatee connives in the disclosure, e.g., Hunter v. 
Hunter, 169 Pa. Super. 498, 83 A.2d 401 (1951) (husband arranged secret 
recording of wife’s statements); see McCormick, Evidence § 86 (1954). The 
Uniform Rules of Evidence, Nat’] Conf. of Comm’rs on Unif. State Laws, 
Rule 26(1) (lawyer-client) provides desirable protection against loss of privi- 

by eavesdropping: See Louisell & Crippin, Evidentiary Privileges, 40 
Minn. L. Rev. 413, 428, 433 (1956). 

Morgan, The Jury and the Exclusionary Rules of Evidence, 4 U. Chi. L. 
Rev. 247, 258 (1937); Morgan, Some Problems of Proof 106 (1956); ¢f. 1 
Wigmore § 8c, at 261; Thayer, Preliminary Treatise on Evidence at the Com- 
mon Law 180 (1898); Millar, Civil Procedure of the Trial Court in Historical 
Perspective 22 (1952). 
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and moral importance to human freedom of claims to privilege 
will best separate the genuine from the spurious. Conversely, it jg 
the hodge-podge treatment of all the privileges, throwing them 
into a single pot labelled “exclusionary rules,” that conduces toward 
making all privilege a mere matter of professional jealousy and 
contention, with the resultant spawning of spurious privileges, | 
is in the area indicated in this paragraph that further careful ip. 
quiry into non-common law sources, particularly in respect of the 
ultimate historical roots of each privilege, should I believe prove 
exceptionally fruitful. 


THE PRE-1938 FEDERAL HISTORY OF THE PRIVILEGES 


The federal courts prior to 1938 in the main accorded to the 
privileges their full stature and the significance required by their 
status as vital institutions of the states. Although before 1938 
there was confusion as to whether the federal courts were bound 
to follow the states’ common law as well as their statutory law of 
evidence,” and the Supreme Court never authoritatively demarked 
the limits of the former obligation as it did in Swift v. Tyson™ for 
commercial law, the confusion seems to have had no real signifi- 
cance in the history of privileges. Prior to 1938 there were four 
principal federal statutes in the evidence field: (1) The Conform- 
ity Act,® (2) The Rules of Decision Act,® (3) The Competency 
of Witnesses Act,** and (4) The Mode of Proof Act.® Since the 


60Leach, State Law of Evidence in the Federal Courts, 43 Harv. L. Rev. 
554, 569 (1930) ; Note, 46 Col. L. Rev. 267, 268 (1946). 

6141 U.S. (16 Pet.) 1 (1842). 

62Rey. Stat. § 914 (1875), 28 U.S.C. § 724 (1940), which provided: 

The practice, pleadings, and forms and modes of proceeding in civil causes, 
other than equity or admiralty causes, in the circuit and district courts, shall 
conform, as near as may be, to the practice, pleadings, and forms and modes 
of proceeding existing at the time in like causes in the courts of record of the 
State within which such circuit or district courts are held, any rule of court 
to the contrary notwithstanding. 

This Act was repealed by 28 U.S.C. revision (1948) as without force or 
effect in view of promulgation of the Federal Rules of Civil Procedure. 

®8Rev. Stat. § 721 (1875), 28 U.S.C. § 725 (1940), which provided: 

The laws of the several States, except where the Constitution, treaties, or 
statutes of the United States otherwise require or provide, shall be rded 
as rules of decison in trials at common law, in the Courts of the United States, 
in cases where they apply. 

This Act had its origin in § 34 of the Judiciary Act of 1789, 1 Stat. 92 
(1789). It now applies, in slightly modified form, to all “civil actions.” 28 
U.S.C. § 1652 (1952). 

64Rev. Stat. § 858 (1875), as amended, 34 Stat. 618 (1906), 28 U.S.C. § 631 
(1940), which provided: 

The competency of a witness to testify in any civil action, suit or pro- 
ceeding in the courts of the United States shall be determined by the laws 
of the State or Territory in which the court is held. 

This statute was repealed by 28 U.S.C. revision (1948). See Taylor v. 
Crain, 224 F.2d 237 (3d Cir. 1955), discussed in 56 Col. L. Rev. 440 (1956). 

*5Rev. Stat. §862 (1875), 28 U.S.C. § 637 (1940), which provided: _ 

The mode of proof in causes of equity and of admiralty and maritime 
jurisdiction shall be according to rules now or hereafter prescribed by the 
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common law and patient-doctor privileges had been substantially 
codified in state statutes long prior to 1938, the problem of federal 
obligation to follow the common law of evidence was, as to the 
privileges, mostly of academic interest only, since in any event 
there was clear obligation to follow the statutory privileges. It is 
true that ‘he Conformity and Rules of Decision Acts prior to 1938 
applied only to “trials at common law,” but the Competency of 
Witnesses Act applied also to equitable actions. Prior to 1938 it 
made little practical difference whether, in common law actions, 
courts referred to the Conformity Act or Rules of Decision Act 
as the source of their obligation to follow state statutes on privilege. 
Nevertheless, the predominate view was that the Rules of Deci- 
sion Act imposed the obligation because the privileges were deemed 
gubstantive.** Thus, in Connecticut Life Ins. Co. v. Union Trust 
Co." the Supreme Court held that the New York federal court 
was bound by the Rules of Decision Act to follow the New York 
statute controlling the patient-physician privilege. In equitable 
causes, the federal obligation to follow the proper state privilege 
statute was predicated on the Competency of Witnesses Act.** The 
historical fact of overwhelming significance in the present problem 
is that, both at law and in equity, the federal courts prior to 1938 
followed the appropriate state’s privilege statutes, the rationale 
being that the privilege statutes specified substantive rights. 


1988 brought the paradox of Erie R. Co. v. Tompkins® and 
the Federal Rules of Civil Procedure. We now have both of them, 
along with the Congressional mandate that such Rules “shall not 
abridge, enlarge, or modify any substantive right.”" We also have 
the Rules of Decision Act applicable to all “civil actions.”7! What 
then is the present obligation of the federal courts respecting state- 
recognized privileges? 


} 


Supreme Court, except as herein specifically provided. 

This statute is superseded by 28 U.S.C. §§ 2072, 2073 (1952), authorizing 
Supreme Court promulgation of the Civil and Admiralty Rules. 

5 Moore, Federal Practice § 43.02 [2], at 1807-1308 (2d ed. 1951). 

$112 U.S. 250 (1884); ef. Dravo v. Fabel, 132 U.S. 487 (1889). 

Mutual Ben. Life Ins. Co. v. Robison, 58 Fed. 723, 731 (8th Cir. 1893); 
Butler v. Fayerweather, 91 Fed. 458. (2d Cir. 1899); ef. Witters v. Sowles, 32 
Fed. 180, 134 (C.C.D. Vt. 1887); see 5 Moore, Federal Practice § 43.07, at 1333 
ed. 1951) ; cf. Frankfurter, J., for the Court in Guaranty Trust Co. v. York, 
U.S. 99, 104 (1945): “. . . Indeed, it may fairly be said that the federal 
gave greater respect to State-created ‘substantive rights,’ . . . in equity 
they gave them on the law side, because rights at law were usually de- 
by State courts and as such increasingly flouted by extension of the 


pegs 


doctrine of Swift v. Tyson, while rights in equity were are defined by 
legislative enactment and as such known and respec by the federal 
304 U.S. 64 (1938). 
1028 U.S.C Hers (1952). 
) 28 U.S.C. § 1652 (1952). 
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THE PRIVILEGES IN DIVERSITY LITIGATION TODAY 


To me it seems clear that under the constitutional rationale of the 
Erie case, as pronounced by Mr. Justice Brandeis and never receded 
from by the Supreme Court (it was, in fact recently implicitly reaf. 
firmed) ,” the federal courts in diversity cases now have the consti. 
tutional duty to follow the proper state law of privilege, whether 
statutorily or judicially declared. The federal courts in diversity 
cases must abide the state’s requirement of security for stock. 
holders’ derivative suits,”* the state’s statute of limitations,” its 
res judicata principles,”* its rule on commencement of law suits 
for purposes of tolling statutes of limitations,”* its exclusion from 
its courts of non-qualified corporations,” its rule on burden of 
proof and contributory negligence,” and its conflicts of law 
rule.*° It therefore seems supererogatory to argue that federal 
courts must follow the appropriate state law on privilege. 


To me it seems futile to contend that Fed. R. Civ. P. 43(a) pro. 
vides, in respect of admissibility of evidence, for applicability of the 
most liberal of three alternative possibilities: (1) statutes of the 
United States, (2) rules of evidence applied in equity cases in fed- 
eral courts prior to 1938, or (3) rules of evidence of the state in 
which the federal court sits. Rule 43(a) has applicability only to 
evidentiary matters that are procedural, not to the substantive priv- 
ileges. There is the gravest doubt, under Erie, whether Congress, 
or the Supreme Court pursuant to its permission, constitutionally 
could override the state privileges in diversity litigation (except 
on issues governed by federal law), and there must be similar 


72See opinion of Douglas, J., for the Court in Bernhardt v. Polygraphic 
Co., 350 U.S. 198, 202 (1956) ; concurring opinion of Frankfurter, J., id. at 208. 

73Cohen v. Beneficial Ind. Loan Corp., 337 U.S. 541 (1949). 

74Guaranty Trust Co. v. York, 326 U.S. 99 (1945); ef. Holmberg v. Arm- 
brecht, 327 U.S. 392 (1946). 

7Angel v. Bullington, 330 U.S. 183 (1947). 

76Ragan v. Merchants Trans. & W. Co., 337 U.S. 530 (1949). 

7 Woods v. Interstate Realty Co., 337 U.S. 535 (1949) ; cf. the pre-Erie case 
of Guffey v. Smith, 237 U.S. 101 (1915). 

78Cities Service Oil Co. v. Dunlap, 308 U.S. 208 (1939). 

7Palmer v. Hoffman, 318 U.S. 109 (1948). For a discussion of the post- 
Erie cases cited in notes 73 through 79, see Gavit, States’ Rights and Federal 
Procedure, 25 Ind. L.J. 1 (1949); Keefe et al., Weary Erie, 34 Corn. L.Q. 494 
(1949); Merrigan, Erie to York to Ragan—A Triple Play on the. Federal 
Rules, 3 Vand. L. Rev. 711 (1950); Clark, Book Review, 36 Corn. L.Q; 181 
(1950) ; cf. Clark, The Tompkins Case and the Federal Rules, 24 J. Am. Jud. 
Soc. 158 (1941) ; Clark, State Law in the Federal Courts: The Brooding Omni- 
presence of Erie v. Tompkin,, in Jurisprudence in Action 59, 89 (1953) (lec- 
ture originally delivered in 1945; see also Postscript, id: at 102). The treat- 
ment in this article of the Hrie and related problems is abbreviated, perhaps 
too much so. For a comprehénsive and well organized general a OS with- 
out reference to the privilege problem) see Hart and Wechsler, The Federal 
Courts and the Federal System c. VI (1953). 

8Klaxon Co. v. Stentor Elec. Mfg. Co., 313 U.S. 487 (1941); ef. Sampson 
v. Channell, 110 F.2d 754 (1st Cir. 1940), cert. denied, 310 U.S. 650 (1940); 
Franke v. Wiltschek, 209 F.2d 498, 496-497 (2d Cir. 1953). 
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doubt whether pre-1938 federal equitable precedents, if any, in 
derogation of state privileges, constitutionally could now be ap- 
plied. But, for purposes of the instant problem, this doubt need 
not be pursued: there is no federal statute in derogation of state- 
created privileges, and no derogatory pre-1938 federal equitable 
precedents have been found.” 


Those who, ignoring the true nature of the privileges and 
equating them with evidentiary rules merely exclusionary or 
forensic in nature, perform, it is submitted, a disservice to the 
cause of federal evidence reform. For the courageous and often 
wise efforts of some federal courts, under the aegis of Rule 43(a), 
to substitute newer concepts for forensic or other purely proce- 
dural state evidence rules deemed by such federal courts obsolete 
or deficient, can be jeopardized by confusion between exclusionary 
rules as such, and the privileges.** When the courts perceive that 





815 Moore, Federal Practice § 43.07, at 1332-1333 (2d ed. 1951). It might 
be argued that Sibbach v. Wilson & Co., 312 U.S. 1 (1941), a 5-4 decision up- 
holding Fed. R. Civ. P. 35’s provision for physical examination, against the 
contention that it abridged substantive rights, is precedent for undermining in 
the name of Fed. R. Civ. P. 43(a) the state-recognized privileges. A precise 
analysis of the Sibbach case will show it to be inapposite to the privilege prob- 
lem. Rule 35’s potential operation is only against parties as such (or those 
substantially in the position of parties); and the only sanctions for violating 
an order for physical examination concern the violating party’s rights as a 
litigator. Thus, a party who violates an order for physical examination can- 
not be arrested or held in contempt, as can the violator of other orders. Fed. 
R. Civ. P. 37. In the light of the limited sanctions for compulsory physical 
examination, the obligation to submit to one is necessarily only a function of 
a litigant’s status qua litigant. But compulson on a privilege holder to sur- 
render his privilege cannot be justified as a necessary function of status as a 
litigant: the owner may not be, and often is not, a party at all. 

Rule 43(a)’s alternative provision for admissibility “under the rules of 
evidence heretofore applied in the courts of the United States on the hearing 
of suits in equity” literally could mean that privileges state-created since 1938 
(e.g., client-accountant privileges in some states) should not now bind the 
federal courts, because the evidence they now bar in state courts would have 
been admitted in the federal court sitting in the state involved prior to 1938, 
as not then barred by state law. However, this argument seems unrealistic in 
that the evidentiary rule of prime significance in federal equity courts prior 
to 1938 was to follow state statutes. See notes 67 and 68 supra, and accom- 
panying text. 

82E.g., Boerner v. United States, 117 F.2d 387 (2d Cir. 1941), cert. denied, 
313 U.S. 587 (1941) (admissions by silence) ; Peoples Loan & Inv. Co. v. Travel- 
ers Ins. Co., 151 F.2d 437 (8th Cir. 1945) (aggressiveness of deceased provable 
by prior specific instances, not only by reputation) ; P’fotzer-v. Aqua Systems, 
162 F.2d 779 (2d Cir. 1947) (prior-conviction-of-crime impeachment permis- 
sible although conviction based on plea of nolo contendere); Reck v. Pacific- 
Atlantic S.S. Co., 180 F.2d 866 (2d Cir. 1950) (cross-examination of expert by 
use of text); People’s Gas Co. v. Fitzgerald, 188 F.2d 198 (6th Cir. 1951) 
(qualified expert may testify on ultimate fact to be decided by jury); Erie 
R.R. v. Lade, 209 F.2d 948 (6th Cir. 1954) (plaintiff’s entire statement admis- 
sible after defendant called witness to show statement contained inconsis- 
tency); Frazen v. E. I. Du Pont De Nemours & Co., 51 F. Supp. 578 (D.N.J. 
1943) (declarations by deceased regarding his marriage status admissible) ; 
Een v. Consolidated Freightways, 120 F. Supp. 289 (D.N.D. 1954) (qualified 
expert may give opinion on precise point of vehicular collision); ef. Pollack 
v. Metropolitan Life Ins. Co., 138 F.2d 123, 125 (3d Cir. 1943); Mattox v. New 
Syndicate Co., 176 F.2d 897, 901 (2d Cir. 1949), cert. denied, 338 U.S. 858 
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in equating the privileges with mere exclusionary rules they haye 
been misled, the pendulum is apt so to swing in the other direction 
as to rob Rule 43(a) of its legitimate operative scope promotiye 
of liberalization of rules truly evidentiary in nature. 

The reasons why federal courts should follow state privileges 
spelled out in the next two sections, are a fortiori applicable to 
diversity litigation. 


THE PRIVILEGES IN FEDERAL QUESTION LITIGATION TODAY 


Writers keenly aware of Erie’s clear mandate in diversity cases, 
sometimes lose sight of the fact that such mandate is not limited 
to diversity cases. Just as in diversity litigation issues sometimes 
arise which are controlled by the Constitution, treaties or statutes 
of the United States,** requiring resolution unfettered by Erie, so 
also in federal question litigation issues sometimes arise which 
under Erie are governed by state law™ (This is apart from express 
federal adoption of state law, as with the Federal Torts Claims 
Act).*5 As to issues involving institutions normally within the 
states’ exclusive domain, e.g., domestic relations, the federal goy- 
ernment may be as constitutionally incompetent to provide the 


(1949); Atlantic Coast Line R.R. v. Dixon, 207 F.2d 899, 902-904 (5th Cir, 
1953) ; McCarthy v. Palmer, 29 F. Supp. 585, 585-586 (E.D. N.Y. 1939). 

88E.g., Francis v. Southern Pacific Co., 333 U.S. 445 (1948) (federal rule 
governing issuance of passes by interstate carriers supersedes state law in 
wrongful death action); Sola Elec. Co. v. Jefferson Elec. Co., 317 U.S. 178 
(1942) (licensee of patent rights not estopped to show invalidity of patent 
which results in illegality of price fixing agreement by reason of Sherman 
Act). The obligation of a federal court in diversity litigation to follow federal 
law on federal issues, is but the counterpart of a state court’s obligation to do 
likewise. Central Vermont Ry. v. White, 238 U.S. 507 (1915) (In FELA suit 
in state court, burden of proof on contributory magaeeeee is a matter of fed- 
eral law); Fairport Ry. v. Meredith, 292 U.S. 589 (1934) (Federal Saf 
Appliance Act invoked in state court suit protects highway travelers at rail- 
road crossing as well as railroad employees and passengers) ; Garrett v. Moore- 
McCormack Co., 317 U.S. 239 (1942) (in state court suit based on federal 
Jones Act and admiralty, plaintiff seaman free from state’s burden of proof 
rule respecting validity of release); Testa v. Katt, 330 U.S. 386 (1947) (state 
court must enforce Federal Emergency Price Control Act); Dice v. Akron, 
C. & Y. R.R., 342 U.S. 359 (1952) (validity of release a federal question in 
FELA suit in state court). 

84Rothernberg v. H. Rothstein & Sons, 183 F.2d 524 (3d Cir. 1950) (in 
proceedings under federal Perishable Agricultural Commodities Act, proper 
state law determines contract validity where federal law silent); Wichita Co. 
v. City Bank, 306 U.S. 103 (1939) (state commercial and trust law controls 
under Erie, although suit removed to federal court as one to wind up national 
bank’s affairs); cf. Austrian v. Williams, 198 F.2d 697 (2d Cir. 1952), cert. 
denied, 344 U.S. 909 (1952) (state statute of limitations as interpreted by 
state courts applicable to state-created cause of action in federal court suit 
jurisdictionally based on Bankruptcy Act); but cf. Levinson v. Deupree, 345 
U.S. 648 (1953) (state law prohibiting libel’s amendment when same would 
obviate bar of statute of limitations, not binding on federal admiralty court 
enforcing state wrongful death statute); see note 86 infra. 

8528 U.S.C. §§ 1846 (b), 2674, 2680 (1952). In suits under the Federal Torts 
Claims Act “The federal courts follow the law of the forum as to communica- 


tions privileged by state statutes.” Van Wie v. United States, 77 F. Supp. 22, 
44 (N.D. Icws 12918). 
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substantive rule as it is on like issues in diversity cases.** For 
example, it is not farfetched to argue that the privileged relations 
are institutions of the states resulting in substantive rights under 
state law which cannot be undermined by federal mandate merely 
because the holder of the privilege may be involved in federal liti- 
gation; at least, that such substantive rights cannot be affected 
except to the extent “‘necessary and proper” to achieve a legitimate 
federal function.** Under this approach it would be doubtful that 
the general federal objective of accurate adjudication in federal 
litigation would per se justify undermining the state recognized 
privileges, since history seems to attest that the privileges are not 
so inimical to accurate adjudication as to be an unreasonable bur- 
den. Under this approach, special considerations protective of the 
paramount federal sovereignty might be applicable where the fed- 
eral government is a party to the litigation.** 


But, for present purposes, this interesting constitutional prob- 
jem may be laid aside. For whatever the power of Congress in 
federal question litigation to derogate from the state-recognized 
privileges, it has not done so; to the contrary, it has required by 
the Rules of Decision Act* that the federal courts abide the priv- 
ileges. The dichotomy of that Act is not between diversity and 
federal question litigation, but between cases where the United 
States Constitution, treaties or laws apply, on the one hand, and 
those where they do not apply, on the other. It would seem that 
the privileges are within that Act as much in federal question 
litigation as in diversity litigation. But assuming applicability 


Employees v. ott ae Corp., 348 U.S. 437, 442, 449-452 (1955) 
(opinion of Frankfurter, J. for three justices suggesting doubt of constitu- 
tionality of furnishing a federal forum, where no diversity, for enforcing state 
contract law; six justices concurred in judgment, but no majority for one 
opinion) ; ef. Greenwood v. United States, 350 U.S. 366 (1956) (constitutional 
for United States under federal statute to commit as insane persons charged 
with federal crime), discussed in 55 Mich. L. Rev. 127 (1956). 

87.8. Const., Art. I, § 8, cl. 18. 

Clearfield Trust Co. v. United ‘States, 318 U.S. 363 (1943). For subse- 

t authorities, and a criticism of the increasing encroachments of the Clear- 
eld doctrine on Erie, see Note, 56 Col. L. Rev. 438 (1956). 

8028 U.S.C. § 1652 (1948). 

The original U.S. Supreme Court Advisory Committee Note of 1937 said, 
in part, in respect of Rule 43(a): “The second and third sentences on admissi- 
bility of evidence . . . modify USC, ‘Title 28, § 725 (Laws of states as rules of 
decisions) insofar as that statute has been construed to prescribe conformity 
to state rules of evidence. Compare Callahan and Ferguson, Evidence and the 
New Federal Rules of Civil Procedure, 45 Yale L.J. 622 (1936), and Same: 2, 
47 Yale L.J. 195 (1937).” Quoted in 5 Moore, Federal Practice § 43.01 [3], at 
1904 (2d ed. 1951). Quaere, whether the Committee intended its observation 

apply to the privileges, as well as to questions of admissibility proper. The 
authors the Committee cited discussed privileged communications, concluding 
“Regardless of the confusion in the reasons given, it will be noted that, on 

ground or another, all of the above cases [discussed by authors] reached 
same result, to wit, that the communications were privileged.” 45 Yale L.J. 
682-634, and recommended abolition only of the physician-patient privilege, 
Yale L.J. at 207-210. If the Advisory Committee intended its observation to 
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of Fed. R. Civ. P. 43(a) to the privileges in federal question }jtj. 
gation, it is submitted that the result should not differ. Sing 
there is no federal statute nor pre-1938 authoritative federal equity 
precedent in derogation of the privileges, the federal court under 
Rule 43(a) is necessarily referred to the state law which controls. 

Further, the reasons stated in the next section for abiding the 
state privileges are a fortiori applicable to federal question litiga. 
tion. 


Fraser v. United States®*? is assumed to be authoritative prece. 
dent for refusal of federal courts in federal question litigation to 
follow the state law privileging marital communications. The 
holding in that case probably is adequately supported by the doc. 
trine that communications in furtherance of a fraud are not priy. 
ileged, and that in any event the holder-communicator waived the 
privilege. The court did, however, state that “a federal equity 
court is not necessarily bound to apply a state statute giving added 
breadth to an evidentiary rule of privilege, when clearly it ig ip. 
equitable to do so.’”** However, this rationale was rested upon the 
Court of Appeals opinion in York v. Guaranty Trust Co.,® a degi- 
sion reversed by the United States Supreme Court.% The Fraser 
case is a weak reed upon which to predicate refusal to follow the 
state law of privileges.” 


oieerieneneiiaanteteithtneteaiianrertsindieatirsacititaemsremdinaiaprtatamntiaies meme eenieameineaiietinines cae 
be applicable to the privileges, it is submitted it would have been in violation 
of its charter providing that the Rules “shall not abridge, enlarge or modify 
any substantive right.” 28 U.S.C. § 2072 (1952). 

%15 Moore, Federal Practice § 43.07, at 1832-1383 (2d ed. 1951); ef. Pugh, 
Rule 43(a) and the Communication Privileged under State Law, 7 Vand. L. 
Rev. 556, 560-561 (1954); but cf. Green, Evidence and the Federal Rules, 55 
Harv. L. Rev. 197, 208-209 (1941). The argument. that, Rule 43(a) being 
equivalent to an Act of Congress within the meaning of the Rules of Decision 
Act, 28 U.S.C. § 1652 (1952), it therefore provides a controlling federal evi- 
dence rule, however sound generally, encounters in respect of the privileges 
the fact that substantive rights are not to be abridged, enlarged or modified 
by the Federal Rules of Civil Procedure. 28 U.S.C. § 2072 (1952). 

92145 F.2d 139 (6th Cir. 1944), cert. denied, 324 U.S. 849 (1945) ; ef. Leonia 
Amusement Corp. v. Loew’s, Inc., 13 F.R.D. 438, 441 (S.D.N.Y. 1952) (state 
— communication privilege followed in federal anti-trust litiga- 
tion). 

Weinstein, Recognition in the United States of the Privileges of Another 
Jurisdiction, 56 Col. L. Rev. 535, 548 (1956). 

94145 F.2d at 144. 

95143 F.2d 508 (2d Cir. 1944). 

Guaranty Trust Co. v. York, 326 U.S. 99 (1945). However, the Fraser 
case was cited as not disapproved in United States v. Brunner, 200 F.2d 276, 
280 n. 2 (6th Cir. 1952). 

*Ignoring the real nature of the privileges has further complicated the 
problem in cases growing out of federal administrative proceedings. The ele- 
mentary concept that certain administrative agencies are not bound by com- 
mon law rules of admissibility, see, e.g., Opp Cotton Mills v. Administrator, 312 
U.S. 126, 155 (1941), imprecisely has been applied to justify putting aside 
state law on privilege, apparently on the erroneous assumption that the priv- 
ileges are identic with those exclusionary rules which are based on considera- 
tions of probativeness. Jn re Lee Mem. Hosp., 209 F.2d 122, 123 (2d Cir. 1958), 
cert. denied, 347 U.S. 960 (1954) (patient-physician); cf. Falsone v. United 
States, 205 F.2d 734 (5th Cir. 1953), cert. denied, 346 U.S. 864 (1953) (client- 


THE PR 
Fed. 


priv 


prit 
by t 
exp 


The pr 
Funk ' 


for th 
serious 


held t 
in the 
testifi 
Justic 
sional 
ciples 
comp 
law fF 
the li 


ler 
1 


he 
a 


ae 


WIRETAPPING 637 
THE PRIVILEGES IN FEDERAL CRIMINAL CASES 


Fed. R. Crim. P. 26, after specifying oral testimony in open 
court as the usual way of taking evidence, states: 


“The admissibility of evidence and the competency and 
privileges of witnesses shall be governed, except when an 
Act of Congress or these rules otherwise provide, by the 
principles of the common law as they may be interpreted 
by the Courts of the United States in the light of reason and 
experience.” 


The progenitors of this Rule, which became effective in 1946, are 
Funk v. United States** and Wolfle v. United States.** Funk re- 
jected the common law disqualification of one spouse to testify 
for the other as without rational basis in modern times. It is 
seriously doubtful whether such disqualification ever had a rational 
pasis. Funk had nothing whatsoever to do with privileges. Wolfle 
held that the admission of a husband dictated to a stenographer 
in the course of a letter from the husband to his wife, could be 
testified to by the stenographer in the husband’s criminal trial. 
Justice Stone for the Court stated that, in the absence of Congres- 
sional legislation, decision was controlled by common law prin- 
ciples, not by local statute, and that questions of admissibility and 
competency in federal criminal trials ‘are governed by common 
law principles as interpreted and applied by the federal courts in 
the light of reason and experience,” citing Funk. Probably the hold- 
ing in Wolfle is adequately supported by the fact that the com- 
municiation from the beginning lacked the requisite confidentiality. 


There is no Rules of Decision Act for federal criminal cases, 
nor do the Acts'® authorizing promulgation of the Federal Rules 
of Criminal Procedure, like their civil counterpart, provide that 
the rules “shall not abridge, enlarge or modify any substantive 
right.”"*' At first blush, therefore, it would seem that in criminal 
cases the privileges are at the mercy of the discretion of the fed- 
eral judges; and such is sometimes the assumption.’ 


Still, the essential nature of the privileges is not affected by 
the happenstance that the litigation into whose lap they are tossed 
is criminal rather than civil, any more than by the fact that the 


accountant); Gretsky v. Basso, 136 F. Supp. 640 (D. Mass. 1955) (patient- 
physician). Fortunately, none of these cases involved a privilege recognized at 
common law. 

$290 U.S. 371 (1933). 

291 U.S. 7 (1934). 

1018 U.S.C. §§ 3771, 3772 (1952). 

10128 U.S.C. § 2072 (1952). 

12Weinstein, supra note 93, at 547. 
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tribunal is federal rather than state. The constitutional argument 
suggested in the preceding section is therefore not inapposite to 
federal criminal cases. It would be difficult to establish that the 
enforcement of federal criminal law unreasonably would be ham. 
pered if the federal courts were to abide the societal judgment, 
voiced by the constitutionally competent agent, protecting certain 
rights of privacy and privilege.! 


But this constitutional argument, even if logically unassailable, 
probably in the criminal field comes too late in the day for prac. 
tical significance. Perhaps the prudent appeal now is that “The 
summun jus of power, whatever it may be, will be subordinated 
at times to a benign and prudent comity ;”™™ that nothing is “more 
appropriate than due regard for local institutions and local inter. 
ests.” The privileges are institutions of the states in no way 
inharmonious with controlling federal standards; to the contrary 
some of them at least may ultimately have federal constitutional 
status. They represent substantive rights protected in the holder 
by the power competent in our federal system to protect such 
rights. Of course in any criminal prosecution it may be to the 
great convenience of the federal government to ignore a privilege, 
as it may be to ignore other state institutions. But this does not 
make it right to do so. 


Finally, it is submitted that in any event the federal courts, 
in criminal as well as other cases, should abide at least those privi- 
leges which are rooted in the common law.’ Granted that under 





108Of course, it is legitimately arguable that in view of modern social 
realities — population mobility, rapid communication and transportation, na- 
tional cultural patterns, etc. — the time has come to nationalize the law of 
privilege. It is conceivable that if in this field the competent voice were the 
nation’s voice, the privileges, in accord with current thinking, would be totally 
or substantial undermined; see notes 40-42 es but cf. Uniform Rules of 
Evidence, Nat’l Conf. of Comm’rs on Unif. State Laws, Rules 23(2), 28 
(marital); 26 (lawyer-client); 27 (physician-patient); 29 (priest-penitent). 
But there is certainly no existing constitutional peg on which to hang such an 
undermining; see note 106 infra. The moral importance to the individual 
and hence social significance of confidentiality in at least certain communica- 
tions, e.g., husband-wife, would seem to increase with the “intensity and com- 
lexity of life, attendant upon advancing civilization. . . .” Cf. Warren and 
randeis, The Right to Privacy, 4 Harv. L. Rev. 198, 196 (1890). See also 
Donnelly, The Law of Evidence: Privacy and Disclosure, 14 La. L. Rev. 361, 
865 (1954) (passim). 
330 (198) J., for the Court in Mutual Life Co. v. Johnson, 293 U.S. 335, 
105Frankfurter, J., for the Court in Board of Comm’rs v. United States, 
808 U.S. 348, 351 (1989). 
106The right to counsel, U.S. Const. Amend. 6, and to free exercise of re- 
ligion, U.S. Const. Amend. 1, both substantially now operative on the states 
by reason of the Fourteenth Amendment, as well as on the federal government, 
would seem to imply at least to some extent the client-attorney and penitent- 
clergyman privileges. 
107See notes 43-45 supra, and accompanying text; Note, 5 Vand. L. Rev. 
590, 604-605 (1952). 
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Fed. R. Crim. P. 26 the courts of the United States have the power 
to interpret common law privilege principles, as well as evidentiary 
principles of admissibility, in the light of reason and experience, it 
should be remembered that the power to interpret is not the right 
to destroy. Justice Cardozo put it well: 


« _,In countless litigations, the law is so clear that judges 
have no discretion. They have the right to legislate within 
gaps, but often there are no gaps. We shall have a false 
view of the landscape if we look at the waste spaces only, 
and refuse to see the acres already sown and fruitful. I 
think the difficulty has its origin in the failure to distin- 
guish between right and power, between the command em- 
bodied in a judgment and the jural principle to which the 
obedience of the judge is due. Judges have, of course, the 
power, though not the right, to ignore the mandate of a 
statute, and render judgment in spite of it. They have the 
power, though not the right, to travel-beyond the walls of 
the interstices, the bounds set to judicial innovation by 
precedent and custom... .’’ 


108Cardozo, The Nature of the Judicial Process 129 (1921) ; see also Holmes, 
J. in Stack v. New York, N.H. & H. R.R., 177 Mass. 155, 158 N.E. 686 (1900). 

10The rationale of adherence at least to those privileges which are rooted 
in the common law would explain most, if not all, of the federal criminal cases 
which at first blush might seem to demolish the thesis of this section. Thus, 
Himmelfarb v. United States, 175 F.2d 924 (9th Cir. 1949), and Gariepy v. 
United States, 189 F.2d 459 (6th Cir. 1951), rejected in criminal cases priv- 
ilege for client-accountant communications; see also United States v. Stoehr, 
100 F. Supp. 143, 162 n. 49 (M.D. Penn. 1951); ef. Falsone v. United States, 
205 F.2d 734 (5th Cir.), cert. denied, 346 U.S. 864 (1953), discussed in Note, 
82 Tex. L. Rev. 453 (1954) (privilege for client-accountant communications 
rejected in Internal Revenue administrative proceedings) ; see notes 16 and 17 
supra. It is true that United States v. Brunner, 200 F.2d 276 (6th Cir. 1952), 
a proceeding to obtain a certificate of innocence necessary to prosecute a claim 
for erroneous imprisonment, involved a husband-wife situation; but to the 
extent communications, rather than privilege against adverse spousal testi- 
mony, were involved, the result denying privilege may be justified by lack.of 
confidentiality, and by the doctrine excluding from privilege, communications 
in furtherance of future crime. 
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Pror. FrepericK J. Lupwie, St. JoHN’s UNIVERSITY SCHOOL oF Law, 
BROOKLYN, N.Y. 

OCTOBER 31, 1958, 

Senator THomas C. HENNINGS, Jr., 

Chairman, Subcommittee on Constitutional Rights, 

U.8. Senate, Washington, D.C. 


Dear SENATOR HENNINGS: In accordance with your request of October 2 for 
comments on the legal and constitutional questions raised by ea vesdropping and 
wiretapping, I am enclosing the attached memorandum. 

Since I am now leaving on a brief vacation, I shall be available to su 
additional information after November 30. 

With all kind wishes. 

Yours sincerely, 


pply any 


FREDERICK J. Lupwis, 
THE RicHt To BE LET ALONE 
(By Frederick J. Ludwig *) 


The chairman of the Subcommittee on Constitutional Rights of the U.S. Senate 
has written me that, “In view of your experience and recognized knowledge in 
fields of law related to these subjects, the subcommittee would welcome an ex. 
pression of views from you regarding legal or constitutional questions or prob. 
lems you think are raised by present-day methods and uses of wiretapping and 
eavesdropping.” This paper is a modest response to that request, limited 
especially by the necessity of avoiding duplication of the more than 700 printed 
pages of relevant data already published by the subcommittee. 


PRIVACY, EAVESDROPPING, AND THE BILL OF RIGHTS 


In the first 8 amendments to the Federal Constitution there are listed 2% 
specific protections that comprise the Bill of Rights. Seventeen of these 
guarantees relate to fair criminal procedure, including the protection against 
unreasonable searches and seizures in the fourth amendment. For two 
reasons, the practice of wiretapping and eavesdropping raises virtually no Fed- 
eral constitutional question: 

(1) One reason is the unreversed 30-year-old decision of the Supreme Court 
of the United States in Olmstead v. United States.” With four dissenting 
Justices, that case held that the tapping of telephone wires in the basement of 
a building in which a man had his office did not constitute an unreasonable 
search and seizure within the meaning of the fourth amendment because it did 
not involve a “physical invasion of the premises.”’ The majority indicated that 
Congress could protect the secrecy of telephone messages by making them, when 
intercepted, inadmissible in evidence in Federal criminal cases by legislation, 
but the courts could not do so through an “enlarged and unusual meaning” to 
the fourth amendment. 

Justices Holmes, Brandeis, Stone, and Butler vigorously dissented in opinions 
which have become classic. Mr. Justice Brandeis said, in part: 

“The evil incident to invasion of the privacy of the telephone is far greater 
than that involved in tampering with the mails. Whenever a telephone line is 
tapped, the privacy of the persons at both ends of the line is invaded and all 
conversations between them upon any subject, and although proper, confidential 
and privileged, may be overheard. Moreover, the tapping on one man’s telephone 
line involves the tapping of the telephone of every other person whom he may 
call or who may call him. As a means of espionage, writs of assistance and 
general warrants are but puny instruments of tyranny and oppression when 
compared with wiretapping.” * ‘ 

Mr. Justice Douglas has observed in 1952: “Since that time the issue has been 
constantly stirred by those dissents and by an increasing use of wiretapping by 
the police.”* And Mr. Justice Holmes has pointed out: “For years controversy 
has raged with respect to the morality of the practice of wiretapping by officers 


1 Professor of law, St. John’s University ; member, New York and Federal bars; author, 
“Sane a po Law” (Foundation Press), “Cases on Criminal Procedure” (West). 


8. 
8277 U.S. 438, 470. 
“On Lee v. United States, 343 U.S. 747, 762. 
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to obtain evidence. It has been the view of many that the practice involves a 
5 
ore af ee Cougtess passed the Federal Communications Act* of which one 
vision of section 605 forbids any person to intercept any interstate or foreign 
communication by wire or radio and to disclose its contents without the sender’s 
consent. Under section 501 of this statute, a person knowingly violating this act 
js subject to fine and imprisonment. 

(2) The second reason for the absence of a Federal constitutional question is 
that most of such eavesdropping occurs with criminal law enforcement, the bulk 
of which takes place on the State level. And practically none of the 17 guaran- 
tees in the Bill of Rights dealing with criminal procedure has been found suf- 
ficiently “fundamental” to apply to State proceedings by force of the due process 
clause of the 14th amendment. Without offending the Federal Constitution, a 
State may ignore the procedure of indictment by a grand jury, even ina capital 
case; subject a defendant to be put in jeopardy twice for the same offense ; 
require his self-incrimination under compulsion;*® try him without a jury; 
receive real evidence against him at a “view” of the scene of the crime despite his 
absence ;“ and even subject him to unusual, if not cruel, punishment.” True, 
the Supreme Court has held. that the right against unreasonable search and 
seizure applies to the States.” But in this triumph of form over substance, the 
Court has also assured the States that it will not disturb conviction based upon 
unlawfully seized evidence.“ In 1914 the rule excluding evidence obtained by 
unlawful search and seizure was adopted in the Federal courts.” In the 40 
intervening years, only 11 States have changed their rule to an exclusionary one 
by judicial construction,” and only 3 by limited legislation along these lines. 
This is so even though every State has a constitutional provision virtually iden- 
tical with that of the Federal Constitution prohibiting unreasonable searches and 

res. 

corer, wiretapping, eavesdropping, and the invasion of privacy has com- 
manded scant attention on the State level in the past half dozen years. Since 
1952, 31—or almost two-thirds of the States—have considered no legislative pro- 
posals in this field, with only a half dozen other States initiating legislation that 
failed to take effect.“ In only nine States since 1952 have any proposals con- 
cerning wiretapping become effective. In five, a total ban has been imposed on 
wiretapping (two of these also including eavesdropping) ,” while in four other 
States a modified ban permitting police wiretapping pursuant to court order 
has been adopted.” 

Such modest concern of State legislatures in recent years with suppression of 
wiretapping in law enforcement ought not to be surprising. The problem of fair 
criminal procedure involves two important interests: the balance of acquitting 
the innocent and protecting the civil liberties of the accused, on one hand, and 
the counterbalance of convicting the guilty and preventing crime, on the other. 
Solution is simple if only one interest is carefully considered and the other 
obliviously ignored. Fair procedure also signifies fairness to the prosecution, 
to the actual victims of crime, and to the community at large who are its potential 
victims. Prevention of crime has become an interest of no inconsiderable 
magnitude. For the sixth straight year in the United States the 2-million mark 
has been exceeded for crimes known to the police including homicides, robberies, 
aggravated assaults, burglaries, rapes, and larcenies. Since 1940, the increase 


*Wardone v. United States, 302 U.S. 379, 384. 

#47 U.S.C. §§ 501, 605. 

Hurtado v. California, 110 U.S. 516. 

* Brock vy. North Carolina, 344 U.S. 424. 

*Regan v. New York, 349 U.S. 58. 

© Marwell v. Dow, 176 U.S. 581. 

“Snyder v. Massachusetts, 291 U.S. 97. 

4See Louisiana ex rel. Francis v. Reeweber, 329 U.S. 459. 

8 Wolf v. Colorado, 338 U.S. 25. 

4“ Irvine vy. California, 347 U.S. 128. 

% Weeks v. United States, 232 U.S. 383. 

“People v. Cahan, 44 Cal. 2d 434, 282 P. 24 905. Cases cited in Wolf v. Colorado, 388 
U8. 25, 36-37, table F. 

“Maryland, North Carolina. and Texas. 

“Massachusetts (vetoed, 1955); Delaware (passed one house, 1957); Florida (id., 
1955) : Minnesota (id., 1955) ; Oklahoma (proposed, 1951):; South Carolina (id., 1957). 

“California (also eavesdropping), Illinois (id.), New Jersey (judicial decision), Penn- 
sylvania, and Texas. 
*®Mapyland, Nevada (also eavesdropping), New York (id.), Pennsylvania. 
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i s has been virtually double the increase in our population. It 
Sonid Gunna waited engineering indeed to consider compromise of the conflicting 
interests involved without realistically appraising the serious extent of crime, 

Since the field of wiretapping is still a fluid and embryonic one in the field 
of criminal procedure, the analogy of judicial and legislative development of the 
slightly older and more embracing right of privacy on the civil side is worth 
eee INVASION OF PRIVACY: LIMITS OF CIVIL REMEDY ™ 


when Warren and Brandeis urged judicial recognition of a right of 
atebin bebtone changes in living conditions had already created need for a new 
tort. Close living and mass urbanization came as a result of the industrial rey- 
olution and tide of immigration. Mass-produced goods needed mass markets 
and a merchandizing technique of high-pressure advertising was born. As lit- 
eracy and compulsory education became widespread, a new journalism emerged. 
Gossip columnists and human interest stories swelled circulation to astronomical 
figures. New technology brought the linotype, high-speed printing press, and 
instantaneous photograph. What chance of survival was there for a life of dig- 
nity and seclusion? What freedom from prying curiosity? What hope for 
peace of mind? The common law with remedies formulated in a preindustrial 
age furnished no protection. Libel and slander were only superficially appro- 
priate because of the defense of truth. The ancient but discarded maxim, “The 
greater the truth, the greater the libel,” once the rule in criminal actions, dem- 
onstrated that making public private affairs of another causes no less emotional 
disturbance because of the veracity of the disclosure. 

In the last half century, confusion has followed in the wake of statutes and de- 
cisions on privacy in a few States, and enigmatic silence about the right in the 
rest. Twentieth Century technology has brought the radio, television, news- 
reels, and motion pictures. National syndication of columns and interna- 
tional transmission of news and photographs has broadened the reach of 
journalism. Advertising has overflown State barriers. Today, the typical in- 
vasion of privacy involves most of the 48 States. This multistate aspect is es- 
pecially relevant when the current technology of wiretapping is considered. 
The tapping of a single telephone diminishes to some extent the privacy of the 
more than 64 million telephones in the United States with which the tapped in- 
strument is interconnected. Conceivably, access to some of the 230 million 
local, and 10 million long-distance, daily telephone conversations is made possible 
by this single wiretap. 

A. ORIGIN OF THE RIGHT 


Early American judicial history of the right of privacy has demonstrated the 
necessity of legislative action. In 1881, a Michigan court in De May v. Roberts 
allowed recovery against a physician who unnecessarily permitted an unmarried, 
nonprofessional man to accompany him at a childbirth without the patient 
knowing.his true status. Although the invasion was in the nature of an intrusion 
upon private activities, the mental distress was similar to that produced by an 
unwarranted publication. This was the first American case which recognized 
privacy as a legally protected interest. 

A decade later came the Warren-Brandeis article. Concerned with the un- 
warranted publicizing of private matters, the authors examined a number of 
cases in which relief was afforded on the grounds of property right, implied 
contract, breach of confidence, or defamation. They concluded that these cases 
were really based on a broader principle entitled to separate recognition. If the 
common law copyright protected literary creations before publication, why should 
not the right of privacy prevent secrets whispered in the closet from being 
shouted from rooftops? The lower courts in New York read ly agreed. That 
year, the Supreme Court enjoined the use of a photograph surreptitiously taken 
of an actress in tights. When an actor, who was also a law student, refused to 
consent to the publication of his portrait along with that of another well-known 
one, in a newspaper popularity contest, the editor of the paper was enjoined. 
The court of appeals in Schuyler v. Curtis recognized the existence of the right 
of privacy in the name and likeness of a person although it denied recovery in 
that case on the ground that the right did not survive a deceased person. 


*t This material is substantially Ludwig, “Peace of Mind” in 48 Pieces v. Uniform Right 
of Privacy, 32 Minn. L. Rev. 734. 


Footnotes have been eliminated, but may be supplied 
on request. 


It 
1g 
e, 
ld 
ne 
th 


aS Ss es GS OO 


— ws ee eres eee eS ae 


— ovr s 


WIRETAPPING 643 


The reaction to this liberal view came quickly in repudiation of the new tort 
by the Michigan Supreme Court in Atkinson v. Doherty. The court denied an 
injunction to the widow of Col. John Atkinson, restraining the use of his name 
and portrait on a cigar label. The question of whether the right existed at 
common law need not have been decided. As in the Schuyler case, the court 
could have held that the right did not survive the deceased. It might have 
resorted to a recently formulated limitation that since the colonel was an 
eminent lawyer and politician, hence a public character, he had waived his right 
to privacy. Although it did find that the plaintiff was harmed, the court would 
give no relief beyond the offer of its sympathy. Overlooking its own earlier 
ease, the first American one recognizing the right, the Michigan Supreme Court 
consigned the right to the limbo of damnum absque injuria. 

Following this, the two most controversial cases appeared within a few years 
of each other. The facts were remarkably similar: each involved the unau- 
thorized publication of the plaintiff's likeness for advertising purposes. In 
Roberson v. Rochester Folding Row Oo., the majority of the New York Court of 
Appeals denied recovery principally because Blackstone, Kent, and other com- 
mon law commentators had not mentioned a right of privacy, and also because 
it might lay open the courts to a vast amount of litigation which would ulti- 
mately embrace the absurd. But in Pavesich v. New England Mutual Life Insur- 
ance Co., the Georgia court found the silence of the common law not conclusive 
on its nonexistence. If common law precedent would not support its recogni- 
tion, natural law did. The right was implicit in constitutional guarantees of 
liberty. ‘Liberty includes the right to live as one will. * * * One may desire 
to live a life of seclusion.” The controversy provoked by the New York deci- 
gion was immediate and bitter. So sharp was the editorial criticism by the 
New York Times that one of the judges found it necessary to defend the holding 
in a law review article. The next session of the legislature promptly enacted a 
statute overruling the case. For almost a generation, recognition of the right 
has been in dispute. While today judicial controversy centers on the limitations 
of the right, rather than on its existence, the initial struggle has done much to 
shape the contours of the tort. 


B. SCOPE OF THE RIGHT: PUBLICATIONS 


Various classifications of the mass of cases and statutes on privacy have 
been suggested. Most of the situations fall into two categories: Invasions by 
publication and intrusions upon private activities. Of these, cases involving 
publication have greater significance from the point of view of uniform legisla- 
tion. They are not only more numerous than the other cases, but present prob- 
lems which require immediate statutory solution. In permitting recovery, courts 
have been faced with the perennial problem of balancing the individual interest 
in peace of kind and freedom from emotional disturbance against the social 
concern in education and free dissemination of information. Four factors have 
emerged which delimit actionability of publicizing aspects of one’s personality : 
(1) Use of a name or likeness; (2) substantiality of the use; (3) ends served 
by publication; and (4) medium of publication. The quantum of each element 
in the mosaic necessary for a cause of action controls the extent to which the 
others need be present. 


1. Use of name, portrait, or likeness 


What sort of appropriation of a name amounts to its use? Since only natural 
persons have feelings, the use of a corporate name infringes no right of privacy. 
In Vassar College v. Loose-Wiles Biscuit Co., the defendant used on packages and 
advertisements a picture of a young woman in cap and gown waving the college 
pennant together with an imitation of the college seal in which the inscription, 
“Vassar College,” was replaced by “Vassar Chocolates.” The court denied an 
injunction, noting that not only was the college a corporation, “but a public 
institution, depending upon and inviting widespread publicity for the fullest 
return from the exercise of its functions as an institution of learning.” Except 
for Utah, which gives a statutory right of privacy to public institutions, this is 
the general rule and applies as well to partnership names. 

Does an individual who permits his name to become part of a trade name 
surrender his right to privacy with respect to its subsequent business uses? In 
Jaggard v. R. H. Macy & Co., the plaintiff, Ginette Jaggard, a well-known dress 
designer, after doing business under the name, “Ginette de Paris,” organized the 
Finette de Paris, Inc. Bxclusive use of the adopted name was granted in con- 
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nection with the sale of dresses to the corporation. The defendant used the 
name, “Ginette de Paris,” to sell patterns of dresses designed by the plaintiff, 
Relief was denied under the New York statute. However, in Eliot v. Jones, 
President Eliot of Harvard consented to the display of his name on a set of 
books called the “Harvard Classics” and “Dr. Eliot’s Five-Fcot Shelf of Books.” 
A rival publisher was enjoined, under the same statute, from publication of a 
cheaper edition called, “Dr. Eliot’s Famous Five-Foot Shelf of the World's 
Greatest Books.” 

If the function of the right of privacy is protection against injury to feelings, 
and, not against monetary damages, then the result in the Vassar and Jaggard 
cases is correct and in the Zliot case, wrong. By consent to the use of his name 
and title as a trade name, Dr. Eliot surrendered his right of privacy with respect 
to its subsequent business use on such books. No doubt there is a tort here. 
Since purchasers might be confused, the authorized publisher could have his 
competitor enjoined from continuing the unfair-trade practice. The right of 
privacy should not be permitted to swallow the whole field of competitive torts, 
There is no remedy however for commercial practices such as were found in the 
Vassar case where there is no confusion of prospective purchasers and the parties 
are not competitors. The possibility of grave damage does exist in appropriation 
of institutional names. Although no right of privacy is involved, American 
jurisprudence is developing from the continental law of unfair competition a 
theory that such appropriations of an established name, even in the absence of 
confusion or competition, drain its glamor. 

Whether the unwarranted use of less than a full name is actionable, has re- 
sulted in an apparent conflict of opinion. Thus the use of the surname 
“Pfauldler,’ was held not to invade privacy. The court feared a flood of liti- 
gation from “Smiths,” “Joneses” and “Does.” Yet when the comedian Ed 
Wynn published a booklet of previously enacted radio dialog, his announcer and 
foil, Graham McNamee, was able to enjoin its sale because of the unauthorized 
use of his first name. The court found that in the particular context, use of a 
given name was sufficient to identify the plaintiff. The proper test should not 
pe whether the name used is a full one, a surname, or a first name, but whether 
its use under the circumstances is sufficient to call the plaintiff to the public 
mind. 

Confusion still surrounds the use of stage names, noms-de-plume, and maiden 
names. A Federal district court held that the New York statute did not pro- 
tect stage names. The following year, the circuit court of. appeals stated in 
dictum its disapproval of this view. Married women may enjoin unauthorized 
use of their maiden names, both where the common law right is recognized, and 
under the New York statute. But in an unusual case, relief was denied to an 
author who wrote under a non-de-plume when he sued a publisher who chose 
to use the author’s real name. ‘Word portrayals,’’ however, are not actionable 
representations. In Toscani v. Hersey, the plaintiff's allegation that “Major 
Victor Joppolo” in the novel “A Bell for Adano” depicted plaintiff and his war 
experiences, was held insufficient under a statute defining the right in terms of 
use Of a “portrait.” Such a restriction is an arbitrary limitation on the right. 
The test should be formulated not on the basis of the means used to produce the 
result, but on whether there was identifiable representation. 

The use of any name creates the risk of unintentionally appropriating one be- 
longing to a living person. The circumstances of the use must determine lia- 
bility. In Kerby v. Hal Roach Studios, a synthetic billet-doux signed ‘Marion 
Kerby” was mailed to 1,000 men in Los Angeles to promote a film featuring a 
fictional character of that name. The plaintiff also was named “Marion Kerby” 
and was the only person so listed in the city’s directories. She was deluged by 
telephone calls from hopeful males and had one visit from an irate wife who 
threatened to shoot her. The court held that her privacy was invaded, noting 
that “it could not but lead to misunderstandings between husbands and their 
wives who saw the letter and put the worst interpretation on it; it would arouse 
the expectations of lonesome males who were interested in the promised eve- 
ning * * *.” 

What sort of representation of an individual amounts to a likeness? Not only 
photographs, but an X-ray picture of a woman’s abdomen, a statute, and per- 
haps a wax figure, are sufficient where the common law right is recognized. 
Under the New York statute, a mannikin, for which a model posed, has been held 
to be a “portrait or picture.” No accompanying name identifying the likeness is 
necessary, and even where an incorrect name appeared in the caption, recovery 
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has been permitted. Camera accuracy is not required where reproductions by 
lithographs or caricature bear characteristic resemblance. And in an early case 
involving motion pictures, the plaintiff was allowed to recover where the only 
likeness used was that of an actor portraying him. 


2. Substantiality of the use 

Not every unauthorized use of a name or likeness for prescribed purposes is 
actionable. The courts have qualified the right of privacy by the rule of de 
minimis. When a writer for a pulp magazine became so fascinated with the 
name, “Solly Krieger,” that he used it upward of 100 times in a 20-page story, 
there was substantial use and no hestitation in permitting recovery by a pro- 
fessional prizefighter of that name. But a single mention in the novel “Show 
Boat” which ran to 398 pages of the plaintiff’s name, “little Wayne Damron,” 
to add local color was not actionable. 

More difficulty has been encountered in the application of the rule to motion 
pictures. When cameras begin to grind off set locations invariably someone in a 
crowd scene protests. In New York, when a plaintiff, whose name appeared on 
a sign attached to a factory building in a scene from a picture which purported 
to show actual locations of the white slave traffic, sought recovery, it was 
denied on the ground that the use was merely incidental. A sailor who had 
posed for a Navy recruiting poster which appeared as background in 9 feet of 
film in a picture of over 8,500 feet, could not recover. It was stated that such 
a use did not even amount to a “picture or portrait” under the statute. Yet 
one closeup in a sightseeing film of a woman peddling bread and rolls on the 
street was held actionable. There is a vast difference between what a plaintiff 
remembers of himself in a motion picture scene and the impression that he has 
made on the audience. In ruling out trivial and absurd infringements, the 
doctrine of substantiality is a desirable limitation of the right of privacy. 


§. Bnds served by use 

(a) Public interest.—Of the four limitations on the right suggested by War- 
ren and Brandeis, the one most widely applied by the courts has been the first, 
viz, that the right does not prohibit publication of any matter of public or 
general interest. It is also the most confused area in the field of privacy. Here 
the reconcilation of the conflict between individual and social interests, de- 
pends in large part on mores and value patterns that vary with the court. 
What is legitimate public interest or concern? One generally accepted distinc- 
tion is between fact and fiction. The unauthorized use of a name or likeness in 
a work of fiction is unprivileged. Occasionally courts may overlook such use as 
unsubstantial. Even then they are prone to distinguish legitimate fiction 
from the risque story. The core of confusion lies within the range of fact. If 
all publications of fact were held to be matters of public interest, then the tort 
of invading privacy would disappear into libel and slander. Several verbal 
distinctions have been attempted. One court has said that public interest does 
not mean mere curiosity. Another has found a difference between “ordinary 
inquisitiveness” and ‘unscrupulous abuse” of a person’s privacy. The earliest 
test to find favor was the distinction between public and private personages. 
Information about public characters was said to be privileged since by pursu- 
ing an occupation which called for general approval or patronage, they had 
renounced the right to live screened lives. One can agree with such applica- 
tions of the defense as to the use of “Culbertson system” to describe a technique 
of bridge playing perfected by one of the litigants. But the doctrine has been 
so extended as to deny any protection to those in the public eye. Thus a well- 
known actress who alleged the expenditure of large sums to publicize herself 
as a legitimate performer, was denied recovery against the owner of a theater 
sponsoring burlesque shows who exhibited a life-sized photograph of the plain- 
tiff among nude and semidraped liknesses of his performers. 

“Persons who expose themselves to public view for hire cannot expect to have 
the same privacy as the meek, plodding, stay-at-home citizen. The glamour, 
genuine or artificial, of that business, removes the participants therein from 
the average citizen.” 

Apart from overextended application, the “public personage’ test is unsound. 
Implicit in the rule is the theory of waiver or consent, yet it can hardly be 
applied to explain publications about persons whose participation in events of 
general interest is involuntary, or whose only connection with the event is 
some relationship to the actor and who have not participated at all. The focus 
of a working rule should be not persons, but matters of public interest in news, 
information, and education. 
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Contrary to the expectations of Warren and Brandeis, public interest in news 
has provided a virtually impregnable defense to the right of privacy. What 
sort of stories constitute news? Within a single edition of a newspaper there 
is a vast range of timeliness between the front-page headline and the inner 
page human interests or rotogravure or Sunday supplement articles. And what 
is to be done with items in current magazines, motion-picture reenactments, ang 
radio dramatizations of past events? Three cases have raised the question 
in a familiar pattern: Do persons who have retired from the public eye for cop. 
siderable time regain the right of privacy enjoyed by the obscure? In Sidig 
v. F-R Pub. Corp., the magazine New Yorker published a biographical sketch 
of the plaintiff under the caption “April Fool” in a department called “Where 
Are They Now?” Twenty-five years previously, the plaintiff was a much. 
publicized prodigy. At the age of 12, he lectured to professors on the fourth 
dimension. At 16, he was graduated from Harvard. The article described 
in merciless detail his present obscurity as a lowly paid clerk who lived in a 
shabby hall bedroom and as a hobby collected trolley transfers. The court 
denied recovery. It conceded that the plaintiff had gone to pitiable lengths to 
escape publicity, but found a legitimate public interest in “the misfortunes and 
frailties of others.” 

In Melvin v. Reid, a motion picture called “The Red Kimono” sought ty 
dramatize the former life of the plaintiff, once a prostitute and defendant in 
a famous murder trial. She had since married and lived an exemplary life. 
The court found no infringement of her right to privacy because the details 
of the murder trial were already public record. But, because of the use of her 
maiden name, recovery was permitted under a clause in the State constitution 
guaranteeing the right to pursue happiness. In Mau v. Rio Grande Oil Co., Ine., 
a radio serial entitled “Calling All Cars” reenacted a holdup and shooting in 
which the plaintiff was the victim. The plaintiff alleged that he underwent 
such mental anguish that next day he lost his chauffeur’s job. The court denied 
a motion to dismiss the complaint, and stated that there is a point beyond which 
past events lose their privilege as news. All three cases involved past events. 
Clearly they do not turn on the factor of timeliness. It is difficult to find more 
public concern in one story than in another. Is the shame of being identified 
as an accused murderess and former prostitute in the Melvin case the same 
as the anonyance of being pointed out as an ex-prodigy in the Sidis case? In 
the Mau case, the allegation of special damage, so immediate and extreme, prob- 
ably moved the court. If at all, the cases may be distinguished in terms of 
the variation of the individual interest in privacy. 

The element of time in the case of those involved in the news may make 
impossible the requirement that consent be secured in advance. The same can- 
not be said of publications which are merely informative. Yet an Alaska 
court denied an injunction against taking motion pictures of a projected flight 
over the North Pole after it had been alleged that such rights had been sold to 
another company and the receipts were being used with other private capital to 
makes the veuture financially possible. The court found the expedition “sur- 
rounded and clothed with a remarkable public interest.” Judicial confusion 
surrounding public interest in information is itself remarkable in cases involy- 
ing motion pictures of sports figures. Babe Ruth was denied recovery for films 
exhibiting his home run technique, while a golfer and a New York toreador 
were found to have their privacy invaded by similar pictures demonstrating 
respectively trick shots and the art of throwing a bull. 

Strangely enough, public interest in education is given least consideration 
as a privilege. In Almind v. Sea Beach Ry., unauthorized photographs of the 
plaintiff demonstrating the safest way to enter and leave a streetcar, were 
found to invade her right of privacy. A series of cases involving medical pho- 
tography has raised the issue more sharply. No question exists where the 
pictures are exhibited generally for pornographic purposes. But in Clayman v. 
Bernstein, an injunction was granted, in the absence of publication or communi- 
cation, against the use of private photographs taken by her physician, without 
permission, of a woman's facial disfiguration. And the State’s attorney general 
has indicated that the New York statute protects cancer patients against un- 
authorized public exhibitions for educational purposes of their photographs. 
In weighing an individual’s interest in this kind of case against the public 
interest, such factors should be considered as the degree of value of the like 
ness for prevention and treatment of disease; the extent to which it will be 
exhibited to an audience of a limited and professional character; the unique 
ness of the subject for the purpose; and the difficulty of obliterating elements 
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that would identify the subject. Thus, in the Almind case, any person might 
have been recruited for the accident prevention photographs; in Clayman v. 
Bernstein, only the plaintiff's face could subserve science. 

(b) Advertising or trade purposes.—tin jurisdictions where either the common 
law or statutory right of privacy is recognized, the unauthorized use of a name or 
likeness for advertising or trade purposes is actionable. Where the statutory 
right exists, a use must be made for this purpose or there is no cause of action. 
In deciding what is such a purpose, no difficulty is presented by such invasions as 
the unauthorized use of a name or photograph in an advertisement, or a pur- 
ported recommendation, endorsement or testimonial. Occasionally, closer ques- 
tions arise, as for example, the illustrative use of an actress’ photograph in a 
5- and 10-cent store locket. But confusion results from the fact that most uses 
of names and likenesses are rarely for a single purpose. Newspapers and maga- 
zines may publish articles to satiate the public appetite for current information 
and enlightenment, but they also do so to increase their circulation and profits. 
[s not every news item then a publication for trade purposes? In answering 
this in the negative, courts must first determine what the social interest is and 
balance the commercial purpose against the publication’s value as news, informa- 
tion, or education. The resultant of this process must then be weighed against 
the individual interest in privacy. Thus typical judicial efforts to arrive at a 
stereotyped definition of “advertising or trade purposes,” valid for all cases, is 
foredoomed. However, this tendency is most marked in jurisdictions having the 
statutory right because the legislative language makes of this purpose a single 
test. The absurdity of the rigid formula is demonstrated by one case holding 
that the use of the plaintiff's photograph in a humorous cartoon would not be a 
trade purpose if the cartoon appeared in a single newspaper, but the syndicated 
sale of the cartoon to a number of them made the use one for “trade purposes.” 
Making a commercial purpose the sole criterion for the existence of an invasion, 
unduly restricts the scope of the tort and dangerously expands it into areas 
protected by the more systematic rules of unfair competition. 


5. Medium of publication 


Independent of the ends served by the publication, a factor in determining 
the existence of an invasion of privacy, is the particular medium used, whether 
newspaper, magazine, motion picture or radio. The almost absolute privilege 
conferred on news because of great public concern in current events and the 
impossibility of obtaining consent in advance extends almost to the entire con- 
tents of a newspaper. In this atmosphere of immediate public interest, the privi- 
lege of the front-page bulletin is frequently carried over to the weird story in 
the Sunday supplement. It manifests itself in one way as justification for the 
inclusion of names and photographs, sometimes only tenuously related to the 
matter reported. Thus a well-known Hindu musician was denied recovery for 
the use of his photograph in a magazine supplement story called “I Saw the 
Famous Rope Trick (But It Didn’t Really Happen).” Neither a mother nor a 
daughter could recover for publication of their pictures in connection with stories 
concerning principals in criminal proceedings in which they had absolutely no 
part. Yet in Miller v. Madison Square Garden Corp., the plaintiff, a nonpartici- 
pant, recovered for the use of his name and photograph where the medium of 
publication was the official program of a certain sporting event. 

Another way the atmosphere effect of newspaper publication extends the news 
privilege, is in the condonation by the courts of incorrect representations and 
deliberate alterations. In Jones v. Herald Post Co., where the plaintiff’s hus- 
band was murdered in a street robbery, the attribution of an absurdly heroic 
statement, which had never been made, to the plaintiff, did not move the court to 
find an invasion of her privacy. And where a woman had posed at an airport, in 
a group picture of five, including husband and chauffeur, the publication of the 
photograph of the chauffeur and herself with the others deleted, in connection 
with a story of her husband's alienation of affections action against the chauffeur 
and divorce proceedings against her, was held not to violate her right of privacy. 

Although no element of timeliness exists, courts will investigate the nature 
of the publication to find a privilege where invasions by magazines are in- 
volved. The National Police Gazette used the photograph of the plaintiff, 
a high diver, together with those of four other female vaudeville performers, 
under the caption, “Five of a Kind on This Page. Most of Them Adorn the 
Burlesque Stage; All of Them Are Favorites of the Baldheaded Boys.” Re- 
covery was denied. The court found the Police Gazette to be an “informative” 
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periodical and hence outside the prohibition of the New York statute, this despite 
its devotion to pictures of pugilists, wrestlers, athletes, vaudeville performers, 
and prize dogs. 

While no difficulty is encountered in permitting recovery for unauthorized use 
of a likeness when motion pictures involve fictional plays, or even factual 
scenes exhibited for advertising or sex purposes, courts have generally denied 
motion pictures any privilege. This has been done on the theory that while a 
reader buys his newspaper or periodical to be informed, when he goes to the 
pictures he pays to be amused. Even informative films must be viewed in the 
light of this mental set. Certainly this doctrine is absurd in the case of news- 
reels. If the inability to secure consent beforehand justifies a high degree 
of privilege for newspapers, the same privilege should exist for newsreels. Not 
only is time, in either case equally scarce, but the difficulty of securing waivers 
in the latter case inreased manyfold. A news story may describe a crowd, 
parade or riot without names or likenesses; a newsreel cannot. While this 
tendency has persisted, courts show signs of abandoning it. Thus such a hu- 
man interest item as a newsreel involving corpulent reducing women, one of 
whom later objected, was held not to violate her right of privacy. And scenes 
of a woman attorney-turned-amateur detective, in the act of assisting the police 
to solve a murder mystery, was similarly held privileged. 

By analogy to the old distinction between libel and slander, it has at times 
been recommended as a prerequisite to redress for invasion of privacy by oral 
publication that proof be made of special damages, or that recovery be denied 
under any circumstances for oral violation of the right. Nevertheless, the 
requirement of special damages still does appear necessary for recovery. 


C. INTRUSIONS UPON PRIVATE AFFAIRS 


The publication of some aspect of personality for commercial purposes 
was probably the kind of tort contemplated by Warren and Brandeis. This 
is the only right of privacy protected by existing statutes. However, in most 
States recognizing the common law right, publication is not the only method 
by which privacy may be invaded. If the gist of the action is the emotional 
disturbance produced by unreasonable interference with peace of mind, other 
means calculated to bring about this result should also be actionable. Thus 
courts have permitted recovery in various situations involving intrusions 
upon private affairs. 

EHavesdropping.—Unauthorized interception of private conversations by dicta- 
phone or wiretapping notwithstanding the absence of publication has been held 
to invade privacy. 

Impersonations —In the absence of commercial purposes, the unauthorized 
use of another’s name has frequently been held actionable. Thus affixing 
for political advantage another’s name to a telegram urging gubernatorial 
veto of a certain bill, or using the name of a national figure to endorse a 
local party, certainly infringe on the right of privacy. Injunction has also 
been granted against a wife and vital statistics bureau to restrain them from 
using the husband’s name as father of a child shown to be a bastard. How- 
ever, courts have generally denied such relief to a wife who seeks to restrain 
her husband and his companion from holding themselves out as married. 

Publicizing bad debts.—Courts have ordinarily protected the sensitive debtor 
against his irate creditor who in order to collect invokes publicity. The question 
of degree of undue publicity is not difficult when a garageman notifies a former 
customer that his payment is past due by means of a sign, 5 feet by eight, posted 
in his window. Closer questions perhaps are encountered when the disappointed 
creditor leaves large yellow cards, advising prompt payment, conspicuously scat- 
tered about the debtor’s residence, or mails bright red envelopes to him, plainly 
marked on the outside, “For Collecting Bad Debts.” When accounts are adver- 
tised for sale a different question is presented. No invasion of privacy was found 
where a creditor distributed orange-colored handbills, listing by name, address, 
and amount due, the plaintiff and 23 other debtors under the heading, “Accounts 
for Sale.” Although the information was correct, resort to such unorthodox 
methods to effect assignments is obviously calculated to enlist public opinion 
as a collection agent. A disappointed creditor’s threat of garnishment made to 
the debtor’s employer probably is not unjustified. Courts reluctant to recognize 
privacy occasionally allow recovery for libel. Where a pharmacist inserted, 
“Wanted, E. B. Zier, M.D., to pay a drug bill,” in a want ad column, an action in 
libel was found sufficient although the words concededly were not defamatory. 
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Crime detection.—Usually separate statutes govern the return by police of sus- 
pects’ photographs, measurements, and fingerprints. Although some doubt exists 
concerning photographs, retention of fingerprints, notwithstanding the plaintiff's 
innocence, generally is held not to invade his privacy. It is not clear whether 
secret shadowing by private detectives infringes privacy. Certainly “rough” 
shadowing, of the open variety and without any attempt at secrecy, is actionable. 

Intrusions upon private quarters.—At two points the right of privacy converges 
with real property law. Courts early demonstrated a willingness to protect the 
privacy of quarters against intrusions, particularly when the occupant isa female 
and the hour late. They have often resorted to trespass quare clausum in cases 
which can only be explained as violations of privacy rather than possession. On 
the basis of property rights alone, an adjoining landowner cannot be enjoined 
from erecting and maintaining windows overlooking a plaintiff's property. Yet 
recovery has been allowed for invasion of privacy occasioned by a neighboring 
county jail and its profane inmates, and by an elevated railroad and peeping 
passengers. 

The almost infinite variety of instances in which privacy may be invaded even 
in the absence of commercial purpose or publication, requires a more general 
definition of the right than it has heretofore been given by statute. 


D. PROBLEM OF CONSENT 


In jurisdictions recognizing the common law right of privacy, the right may be 
lost, like all personal ones, by estoppel, the doctrine of unclean hands, or consent. 
Consent may be written or oral; but when oral, courts will not seize upon words 
divorced from surrounding circumstances to find acquiescence. Where a patient 
was hospitalized, allegedly because of drinking a bottled beverage, her statement 
to the defendant’s attorney that he was free to make any investigation about her 
to establish the truthfulness of her claim, did not authorize him to install a dicta- 
phone in her room. Consent may also be implied from conduct and surrounding 
circumstances. But in applying the theory of waiver to public persons on the 
ground that they have surrendered their right of privacy, courts have been 
indiscriminate. Many jurisdictions have modified the public personage rule to 
the extent of protecting them against unauthorized uses of names and likenesses 
unrelated to their public life. 

The New York, Utah, and Virginia statutes require consent in writing. In 
New York, the courts at first construed the statute strictly, and neither consent 
of an oral nature, nor a course of conduct from which consent might be implied, 
was recognized as a defense. Later, in reaction to the manifest injustice of this, 
oral consent and estoppel were accepted in various ways as partial defenses. 
Where the plaintiff had orally consented in advance, verdicts of 6 cents were 
either found to be not against the weight of evidence, or even directed. Both 
oral and implied consent were later accepted as pleas in mitigation of damages. 
And where injunctive relief was sought, the court has refused to act in the 
face of conduct amounting to consent on the theory of unclean hands. 

The parol evidence rule applies where written consent has been obtained. 
Thus, oral understandings limiting the scope of the writing may not be pleaded. 
But consent may be limited or conditional in view of surrounding circumstances. 
It has been held that consent is a bare license or permission which may be 
revoked at any time. Thus under the New York statute, a perfume manufacturer 
who after obtaining written consent of the plaintiff had expended large sums 
in exploiting the trade name, “Parfum Mary Garden,” was enjoined from fur- 
ther use of the name when 20 years later she changed her mind. Clearly the 
result is unjust. Whether or not consent is revocable license, a court of equity 
has discretion to refuse to act when the plaintiff’s conduct is characterized by 
estoppel, laches, and unclean hands. 

The statutory requirement of written consent, designed to protect unwary 
plaintiffs, has operated too frequently to ensnare innocent defendants. Since 
the statutory protection is for the benefit of the individual, he should be con- 
sidered to have the privilege of waiving it. The requirement of a writing may 
diminish fraudulent defenses; but it also increases the opportunities for fraudu- 
lent claims. The central issue should be not the form of consent, but its author- 
ity. Distinctions between written and oral evidence of consent, without affecting 
admissibility, may properly be considered to influence its weight. 
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E. SURVIVAL OF THE RIGHT 


More confusion surrounds the question of survival of the right than any other 
of its aspects. Uniform legislation would solve all of the three problems 
involved : 

(1) Where invasion takes place aries plac lifetime, may an action 
ht by others in his name after death? 
et bee action, commenced for invasion during lifetime, abate with 
the death of either the plaintiff or the defenéant? 
(3) Where an invasion occurs — — can surviving relatives or 
sentatives recover in their own rig ? 

Gana 2) Where there are no survival statutes, the answer to the first two 
questions must be in the negative. The common law sharply distinguished per- 
sonal rights from surviving ones of property. Tort actions, even including ones 
classed as involving rights of property, did not survive. Since inanimate things 
cannot have rights, “property” rights must also be personal, and the ancient dis. 
tinction is illusory. Nevertheless, survival of a privacy action must depend on 
legislation. A few States have statutes providing for the survival of all actions. 
Under these, no question of survival or abatement of privacy as distinguished 
from other actions is presented. Other States have survival statutes including 
only certain interests in property or persons, or both. Many of these were en- 
acted before the right of privacy came into being. Some of them expressed 
denied survival in libel and slander, actions closely akin to privacy. Because of 
variations between the statutes of different States, no generalization can be 
made. Recent judicial and legislative action indicate that early cases holding 
privacy actions to abate have been repudiated. 

(3) The question of whether a cause of action exists in a deceased person’s 
memory was at first answered in the negative: “It is a right of the living and 
not of the dead.” Later cases have abandoned this position. Thus where a hos 
pital permitted newspaper photography of a deformed infant’s nude corpse, the 
parents were allowed to recover. And where a photographer was employed to 
make a dozen pictures of the corpses of Siamese twins, an action by the parents 
was sustained when additional copies were made and copyrighted. In New 
York the statute confines the right to a “living person,” but those in Virginia 
and Utah confer it on survivors. 

It is sufficient to note that the right is not extended beyond the grave when 
recovery is had by surviving relatives and representatives. It is their feelings of 
humiliation, not those of the deceased, which are given protection. By affirma- 
tively answering these three questions, a uniform statute on privacy would dis- 
pel existing doubt and provide a desirable solution. 


F. DISGUISED RECOGNITION OF THE RIGHT 


A uniform act on the right of privacy, if it accomplished nothing else, would 
obviate the undesirable consequences of permitting recovery in such cases in 
the guise of some other right. The earliest English cases involving what many 
courts today would label the right of privacy were disposed of then on the basis 
of compromise between immediate justice and deference to demands of stare 
decises. These decisions were first pegged on “property rights.” This was 
motivated by more than a desire to invest privacy with a cloak of juristic re- 
spectability. The power of equity to enjoin the infringement of rights has often 
been held to extend only to the protection of one’s property. The extremes to 
which English courts went to find a “property” right demonstrate how much it 
served as a good reason rather than a real one. A few American courts have em- 
ployed the rationale of property rights in such cases and have shown consider- 
able ingenuity in discovering them. 

Manifestly, such efforts protect property rights only incidentally. It is not 
expropriation of which the plaintiff complains when his likeness has been pub- 
lished, but the disturbance to his emotional well-being. Such judicial sublima- 
tion has two undesirable effects. ( 1) By limiting recovery to those invasions 
which involve monetary loss or gain it excludes relief where the damage is to 
mental comfort and not to the pocketbook ; ( 2) by identifying privacy with com- 
mercial appropriation, it has caused more daring courts to give relief for 
invasion of privacy in cases involving forms of unfair competition. The danger 
is that the new tort will swallow a host of other ones in the business field. 
Moreover, the reluctance of equity to protect nonproperty rights is beginning to 
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disappear. All rights, both personal and property, are individual; and, strictly 
speaking, there are no property rights, but only personal ones. 

American courts have frequently turned to fundamental law either as a basis 
for relief or as justification for the existence of the right. Courts have leaned 
on “natural law,” the “pursuit of happiness” of the Declaration of Independence 
or State constitution, and due process clauses in State and Federal constitutions. 
If such rationalizations are necessary, natural law and the Declaration of Inde- 
pendence are, for that purpose, as imposing sources as any, except that courts 
have never been so naive as to attempt to give judicial content to the term 
“happiness.” But in trying to find constitutional basis for the right, courts are 
in error. Such restrictions as the due process clause are limitations only on 
governmental action. They do not confer personal rights on an individual which 
can be exercised against another. 

Both English and American courts have permitted recovery in privacy cases 
by striving to find breach of confidence, implied contract, defamation, and even 
nuisance and assault. The absurd predicament into which such reasoning may 
sometimes lead a court appears in Pollard v. Photographic Co. In that case, a 
photographer sold copies of the plaintiff's portrait on Christmas cards. The 
court found an implied contract that the negative was to be used only to fill the 
subject’s order. Plaintiff’s counsel conceded that had the photograph been taken 
surreptitiously, the defendant could freely exhibit it, since then there would have 
been no consideration. 

G. CONFLICT-OF-LAWS PROBLEMS 


One of the most urgent needs for uniform legislation on privacy arises from 
the difficulties found in that connection in the field of conflict of laws. What 
choice of governing law is to be made for a typical invasion involving most of the 
48 States? The problem is also presented, of course, by such multistate torts as 
libel, slander, disparagement, or trade libel and most of the competitive ones, 
such as unfair competition. But in the case of privacy, it is made more acute 
by the silence of most States on the existence of the right. The right can be 
found in Switzerland, France, and Scotland. It has the judicial recognition of 
California, Florida, Georgia, Indiana, Kansas, Kentucky, Louisiana, Missouri, 
New Jersey, North Carolina, Ohio, Oregon, Pennsylvania, and South Carolina, 
as well as that of Alaska, the District of Columbia, and Federal courts. New 
York, Virginia, and Utah have passed statutes providing for the right in circum- 
scribed form. Only in Rhode Island, on the basis of actual holdings, is there no 
legally recognized right of privacy. The courts of three other States have con- 
sidered the matter. In two, Michigan and Wisconsin, there will probably be no 
judicial recognition. In the third, Washington, recent tendencies have been 
more favorable. Twenty-seven States have never passed on it. Thus, as dis- 
tinguished from the usual variations among States as to the scope of a tort, with 
respect to the existence itself of the right of privacy on the American jurisdic- 
ional checkerboard, 27 of the 48 spaces are blank. 

Under no choice of law principle can a substantive rule be indicated where 
none exists. But even among States where some action has been taken with 
respect to the right, no conflicts rule has been formulated which will adequately 
designate governing law in an action for its multistate invasion. Consideration 
of several proposed solutions indicates why courts and counsel have happily 
ignored the problem in almost all of the cases: 

(1) Substantive law of forum.—Since the court in which the action is brought 
can more easily determine its own substantive law than it can ascertain that of 
another jurisdiction, it might appear convenient for the forum always to provide 
the governing law in multistate cases. But the forum is not invariably the 
jurisdiction most significantly connected with the controversy, and to make 
the outcome vary with the forum violates this basic tenet of conflicts. Since 
jurisdiction over defendants responsible for nationwide communications may be 
had in almost any State, the plaintiff could “shop around” for the most favorable 
substantive rule and most liberal damages. 

(2) Place of last event.—At least one case has applied the restatement choice- 
of-law rule that the governing law is to be supplied by the place where the “last 
event” takes place which is “necessary to make an actor liable.” In privacy 
situations, this is the place where publication occurs. In radio and television, 
transmission is both simultaneous and multijurisdictional, and determination 
of the place of first impact would require the atomic accuracy of the physicist. 
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(3) Point of origination—The place of the act has often been suggested as the ginia, 
State to provide the governing law. This would give publishing and broad. State. 
casting defendants opportunity to select a favorable jurisdiction for operations, is ext 


What is the point of origin for periodicals which are edited in one State anq 
printed in another, or those printed and shipped from two States? 
(4) State of principal circulation—Some have suggested that governing law 


should be provided by the State of principal circulation. This rule would ae 
amount, in effect, to the adoption of the New York substantive law. This seems the r 
undesirable since the New York right, a statutory one, is decidedly limited ip Pog? 
scope. 

(5) Domicile of the plaintiff—The domicile of the plaintiff might offer suit. trait, 
able governing law. Disturbance to a person’s peace of mind probably has repre: 
its most significant contact there. However, the rule breaks down for indi- purp¢ 
viduals with multiple domiciles. Plaintiffs of national prominence might suffer shoul 
more from invasions of their privacy elsewhere than at home. For publishers Indee 
and broadcasters this rule would spell chaos and no predictable standard of serve 
conduct would be provided. or ot 

These proposals for a choice of law principle, all pointing to substantive rules vasi 
of a single State, are inadequate. A conflicts principle designating the rules licati 
of the plurality of States in which circulation occurred would only add to con- Any 
fusion. Moreover, there can be no assurance of judicial determinations to fill avoic 
the hiatus in the substantive law itself. Only a uniform statute can provide subj 
a satisfactory solution. Congress itself might undertake such an enactment. Da 
However, limitations on Federal jurisdiction would result in dual rules: A and 
Federal statute for multistate invasions superimposed upon the present welter tion. 
of judicial dissonance governing intrastate ones. Previous State experience and i pend 
the Congress’ reluctance to enact legislation affecting the press suggest that the act ' 
solution, if any, must be by uniform State act. pom 

H. INADEQUACY OF EXISTING STATUTES = 

The need for uniform legislation on the right of privacy is also indicated by Stat 
the inadequacy of existing statutes. Of the three in effect, the New York one ado} 
is the prototype and the most frequently construed by the courts. Designed to pres 


meet criticism of Roberson v. Rochester Folding Boz Co., this statute is drawn 
no more broadly than to overrule that decision. Section 50 makes the use of a 
living person’s name, portrait or picture for advertising or trade purposes with- 


out first having obtained written consent a misdemeanor. With some unim- 8 
portant exceptions, section 51 gives such person a civil remedy by injunction or oa 
damages. The jury is given discretion to award exemplary damages where the = 
conduct is willful. The effect has been similar to the relief granted by those in 
jurisdictions which recognize the right of privacy only in the disguise of - 
one of property: it narrows protection to commercial exploitations of names, of 
portraits, and likenesses. While this is the most common form of invasion of . ‘ 
privacy, .other flagrant types remediable at common law are not actionable. b 
Since only the use of a name or likeness is within the statute’s prohibition, pub- pa 
lication of the most intimate details of private life are outside its scope. Pub- 
lication for political or personal motives, no matter how much mental disquiet int 
is caused, apparently would not be actionable. Numerous invasions such as th 
wiretapping, eavesdropping, shadowing, and the like amounting to intrusions he 
without involving publication are outside the statute’s protection even though 


actionable at common law. Invasions involving deceased persons, public insti- 
tutions, corporations, and partnerships are not remediable. The coupling of the 
civil remedies with the criminal provision, although the latter is rarely invoked, 
has caused courts to characterize the statute as penal and to construe it strictly. 
Its legislative history has been mentioned to justify the interpretation that the 
statute embraces only situations analogous to the Roberson case and no others. 

The requirement of written consent has led in some situations to unjust 
results. 

The statutes in Virginia and Utah have been rarely invoked and have had only 
slight influence on the development of the right in other States. Like the New 
York statute, both limit protection to commercial use of names, portraits, and 
likenesses, require advance written consent, penalize invasions as misdemeanors, 
and provide for injunction, civil and exemplary damages. Both are more lib- 
eral in extending the right to representatives of deceased persons and parents 
or guardians of minors. The Utah statute, unlike that of New York or Vir- 
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ginia, also protects public institutions and the titles of public officers of the 
State. The Virginia statute is more limited than the others in that protection 
is extended only to residents. 


I, SUGGESTED CIVIL REMEDY 


Examination of over a half-century of legislative and judicial experience with 
the right of privacy suggests the contours of a desirable uniform statute. It 
ought to include intrusions upon private affairs as well as publications. As for 
the latter, word portrayals should be just as actionable as use of a name, por- 
trait, or picture. The right should be extended not only to living persons but to 
representatives of deceased ones and to parents or guardians for minors. The 
purpose of the interference should not be restricted to trade or advertising. It 
should include invasions actuated by personal malice and for political purposes. 
Indeed, it ought to cover any interference the object of which does not sub- 
serve dissemination of news, furtherance of education, administration of law 
or other legitimate public interest. It should be immaterial whether the in- 
yasion is written or oral. Recovery ought not to vary with the medium of pub- 
lication. Written consent in advance should not be required to escape liability. 
Any consent, whether before or after, written or oral, should be sufficient. To 
avoid strict construction to which a remedial statute of this type ought not to be 
subjected, no penal liability should attach. 

Damages for injuries sustained, exemplary damages for willful invasions 
and injunction to prevent and restrain infringements, should be sufficient sanc- 
tion. A possible statute embodying these considerations appears in the ap- 
pendix. In States having a statutory action at present, the proposed uniform 
act would enlarge the right and overcome many inadequacies. In other States 
recognizing the right, it would provide a more predictable standard of what 
constitutes invasion. In still other States, the undesirable consequences of dis- 
guised recognition of the right would be obviated. And for the majority of 
States, it would forthwith resolve doubt as to the right’s existence. For all 
States, the puzzle of choice of law in multistate invasions would be solved. The 
adoption of such a uniform act by a number of States would do much to dispel 
present confusion. 


APPENDIX. PRoposED UNIFORM ACT ON RIGHT OF PRIVACY 


Section 1.0 Definition. Any person, firm or corporation that interferes with 
any living person, or with a deceased’s memory, by intruding, in an unreasonable 
and serious manner upon the private activities of the living, or by making known 
in like manner the private affairs of any one, living or deceased, or by exposing 
such person to the public by substantial use of his name, portrait, picture, like- 
ness or by other means sufficient to identify him, shall be liable for invasion 
of his privacy, except as hereinafter provided. 

Section 1.1 Justification. The interference shall be justified and not action- 
able if its purpose is the dissemination of news, furtherance of education, ad- 
ministration of law, or other end of legitimate public interest. 

Section 1.2 Consent. The interference shall not be actionable if the person 
interfered with gives his consent, whether written or oral. In the case of minors, 
their parents or guardians must consent, and in that of deceased persons, their 
heirs or personal representatives. 

Section 1.3 Photographers. This statute shall not apply to commercial pho- 
tographers who exhibit specimens of their work about their establishment, un- 
less they continue to do so after protest, whether written or oral, of the person 
portrayed. 

Section 1.4 Manufacturers or dealers. This statute shall not apply to any 
person, firm or corporation which uses the name, portrait or likeness of any 
manufacturer or dealer in connection with goods which he himself has previ- 
ously disposed of under such name or mark of identification. 

Section 1.5 Artists or composers. This statute shall not apply to any person, 
firm, or corporation which uses the name, portrait or likeness of an author, 
composer or artist, in connection with productions which he himself has previ- 
ously disposed of under such name or mark of identification. 

Section 2.0 Remedy: Injunction. Any person under section 1 whose privacy 
has or may be invaded is entitled to maintain an equitable action for an in- 
junction in order to restrain or prevent it. If the person is a minor, the action 
may be brought by his parent or guardian, or if he is deceased, by his heirs or 
personal representatives. 
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Section 2.1 Damages. Any person whose privacy has been invaded and for 
whom a remedy is provided under section 2.0 may also sue and recover damages 
for injuries which he has sustained. If the invasion is willful, he may be awarded 
damages of an exemplary nature. 

Section 2.2 Abatement. An action under section 2 shall not abate because of 
the death of plaintiff or defendant. 


Pror. LEONARD F. MANNING, FoRDHAM UNIVERSITY SCHOOL OF LAw, NEw 
York, N.Y. 
NOVEMBER 5, 1958, 
Senator THom4s C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 


Dear SENATOR HENNINGS: The delay in responding to your letter of October 
2, 1958, was caused by my desire first to read the transcript of the hearings held 
by your committee on the subject of wiretapping, eavesdropping, and the Bill of 
Rights, and time was not kind to me in the interim. 

Prior to reading the transcript of the hearings and the appendixes thereto, I 
had no strong feelings for either side of the issue—except with respect to a law 
which would permit unlicensed, unlimited, and uncontrolled wiretapping and 
eavesdropping by private individuals. It is true that wiretapping and eaves- 
dropping do not come with the interdict of the fourth amendment, but at the 
same time it is an invasion of the very fundamenal rights of privacy and it must 
be kept in mind that telephone conversations or private conversations were ex- 
cluded from this constitutional protection in Olmstead v. United States only be- 
cause the subject matter for which protection was sought was not a tangible 
property. At the same time, there is an obvious evil in wiretapping and eaves- 
dropping, because something is taken against the will of the “owner” or speaker, 
and an even greater evil because it is taken by stealth. 

I should think, however, that your committee is giving no thought at all toa 
blanket endorsement of all forms of wiretapping, that is, to an outright repeal 
of section 605 of the Federal Communications Act, but that your choice is one of 
either an outright prohibition of wiretapping or limited sanction of wiretapping 
by Government agencies engaged in crime detection. There are recognized evils 
even in a limited licensing or wiretapping as the report of the New York State 
Joint Legislative Committee To Study Illegal Interception of Communications 
(p. 267 et seq. of the transcript of hearings), proves. But that is not enough 
to drive me to the rather extreme position taken by the Honorable Thomas F. 
Bagleton (p. 259 et seq. of transcript). It seems to me that Professor Westin 
(p. 194 et seq. of transcript), has arrived at a medium which with more clarifica- 
tion and tightening would adequately serve both purposes, an aid to crime detec- 
tion agencies and at the same time reasonable protection of the individual’s right 
to privacy. 

I am aware that I am not doing much more than restating the obvious—that 
the final determinant must necessarily be: Is wiretapping authority reasonably 
necessary for the detection and prevention of crime? Only Mr. Hoover or his 
representatives or States attorney and law-enforcement agencies can tell us 
that. We are certainly all aware that there is necessarily involved a surrender 
of some part of the individual’s personal and private liberty. 

I might add, that it seems to me that in the absence of any action by Con- 
gress, evidence obtained by wiretapping is now inadmissible in the Federal 
courts by reason of section 605 of the Federal Communications Act and the 
court’s decision in the Benanti case and that the same evidence is inadmissible 
in State court proceedings, if a Federal officer was involved in the obtaining of 
the wiretapping evidence. I believe a State court decision in which such evi- 
dence was admitted would be reversed by the Supreme Court. I give more atten- 
tion to Rea v. United States, than the court itself gave to this decision in the 
Benanti case. 

May I compliment your committee on the orderly way in which you have set 
about to analyze the problem. The technical testimony which you first covered 
gives one a more complete and more accurate understanding of the problem in- 
volved. I wish that I could be of more help, but in fact I have no emotions to 
stir and no drum to beat. 

Good wishes and good luck for complete success in your hearings and your 
undertakings. 

Very truly yours, 


LEONARD F. MANNING, Professor of Law. 
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Pror. CHARLES T. McCorMIcK, UNIVERSITY oF TExAs LAW SCHOOL, AUSTIN, TEX. 


DECEMBER 12, 1958. 
Mr. CHARLES H. SLAYMAN, Jr., 
Chief Counsel and Staff Director, Subcommittee on Constitutional Rights, 
U.S. Senate, Washington, D.C. 

Deak Mr. SLAYMAN: Pursuant to your letter of October 15, 1958, I am sub- 
mitting belatedly but briefly my views on the wiretapping problem. My interest 
in the topic has been from the point of view of a teacher of the law of evidence, 
and I am not qualified as an expert on the constitutional phases of the subject. 
In my “Hornbook on Evidence” ( (1954) pp. 299-301) I have given a short ac- 
count of the admissibility of evidence obtained by wiretapping. 

Shortly after the appearance of Professor Westin’s article (52 Col. L. Rev. 165 
(1952) ) I read it with care and was deeply impressed with the wisdom of his 
proposals, and my general position now is that a law along the general line of 
his 1952 proposals would be the most expedient and statesmanlike way of meet- 
ing the problem. So far as Professor Westin in his testimony before your com- 
mittee has receded from his former position, I would favor his earlier views. 

Accordingly, I would favor an all-embracing regulation by Congress of the 
practice of wiretapping upon telephone wires which handle interstate messages, 
or which have faciilties for handling such messages. This regulation would 
continue to exclude the possibility of the States empowering their officers or 
anyone else to tap wires, just as the present act does under the Benanti case 
((1957) 78 S. Ct. 155). I suppose the constitutionality of such regulation is 
clear, and it seems to me that safeguarding interstate wires against wiretapping 
is predominantly a national problem of which only a nationwide law can offer 
hope of an adequate solution. As does the present act (47 U.S.C., sec. 501) it 
would provide that Federal criminal sanctions for any willful violation. 

Such a national law would forbid all wiretapping by private persons. 

It would provide, in case of crimes, State or Federal, affecting the safety of 
human life, for State judges to issue warrants authorizing State officers to wire- 
tap, and for Federal judges to issue warrants to Federal officers, under safe- 
guards suggested by Westin (hearing, p. 253). Similarly, without court order, 
the Attorney General could authorize wiretapping by appropriate Federal 
officers in investigation of treason, espionage, and sabotage, and the Secretary of 
Defense could authorize wiretapping by agencies under his control in the inves- 
tigation of matters essential to the operation of the armed services (Westin, 
hearing, p. 254). 

The act should define the offense in some such terms as “unauthorized obtain- 
ing of telecommunications” (Westin, hearing, p. 251) instead of “intercepting 
and divulging” as in the present act. It would abrogate the rule of the Goldman 
case (316 U.S. 129), which holds that secret microphonic overhearings of one end 
of a telephone conversation is not forbidden under the present act. It would, 
however, accept the result of the Rathbun case (78 S. Ct. 161), which exempts 
from the wiretapping prohibition the obtaining of information by an extension 
or recorder attached with the knowledge of one of the parties to the conversa- 
tion, but unknown to the other. This is not an undue violation of the latter’s 
privacy (Westin. hearing. p. 251). 

The act should of course provide specifically that evidence secured in violation 
of its provisions should be inadmissible in the Federal courts. Should it also 
provide that such evidence should be inadmissible in the State courts? If it 
does not, the door would be open in many States to the use of such evidence 
and there would be a substantial incentive for State officers to tap wires to secure 
evidence even though it is illegal to do so. The case of Schwartz v. Teras (344 
U.S. 199 (1952)) held that section 605 of the present act was not intended to 
prohibit the use of wiretap evidence in the State court, but left open the question 
whether Congress had the power to do so, It seems that under the interstate 
commerce clause and the “necessary and proper” clause, the Court would prob- 
ably hold that the power to regulate the admission in State courts of the fruits 
of illegal wiretapping is incidental to the power to protect the channels of 
interstate communications against invasion and diversion. 

On the other hand, eavesdropping unconnected with the obtaining of messages 
from interstate wires, while its evils under modern methods of sound detection 
and its dangers are at least as sinister as those of wiretapping, seem to me to fall 
within the ambit of State regulation. 

Yours sincerely, 
CHARLEs T. McCorMIcK. 
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Pror. Maurice H. MERRILL, UNIVERSITY OF OKLAHOMA COLLEGE OF Law, 
NORMAN, OKLA. 
OcTOBER 17, 1958. 
Hon. THomas C, HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, Committee on the Judiciary, 
U.S. Senate, Washington, D.C. 

Deak SENATOR HENNINGS: Please excuse my delay in acknowledging and reply- 
ing to your letter of October 2, 1958, with its inclosures. I have been hoping that 
I could find time to write you in some detail concerning the constitutional and 
other problems arising in connection with wiretapping and eavesdropping, but 
I find that there is no likelihood of such time becoming available within such a 
period as would make the comments of any use to you. Therefore I shall restrict 
myself to a brief statement of my general views upon the issues of law and policy 
involved. 

As to the Constitution, I believe that the majority opinion and the decision in 
Olmstead v. United States (227 U.S. 488 (1928)) are correct. I feel very sure 
that the fourth amendment never was intended to apply to instances of “listen- 
ing,” no matter how auditory perception occurred. The self-incrimination clause 
of the fifth amendment clearly cannot be said to be infringed by the relation of 
a voluntary conversation. As to the due process element in the fifth amend- 
ment, I think there may be some possibility for application. We have estab- 
lished the general proposition that due process may be violated by the employ- 
ment of practices so repugnant to fundamental decencies as to be fatal to “g 
fair and enlightened system of justice,” practices infringing individual in- 
terests so important “that neither liberty nor justice would exist if they were 
sacrificed.” Palko v. Connecticut (302 U.S. 319 (1937) ). 

It does not seem to me that the privacy of conversations between persons who 
have given reason to suspect that they are deliberate lawbreakers is fundamental 
to the preservation of either liberty or justice. Indeed, I can think of many 
instances in which justice certainly and liberty possibly would be endangered 
by a complete prohibition of all infringement on such privacy. As I see it, the 
problem is to throw such safeguards around the use of various listening devices 
as to confine their legal employment to officials charged with law enforcement 
under safeguards suited to prevent abuse. In general, I would favor some form 
of advance judicial approval of the installation of listening devices, based on 
disclosure, in chambers, of the circumstances making installation desirable. 
Obviously, the proceedings on the application should be informal and private, 
but a complete record should be made and preserved, accessible, on application, 
to counsel for defendants against whom the evidence so acquired is sought to be 
used. Probably it should be required that, the same judge who has authorized 
the use should not preside at a trial in which evidence so acquired is to be in- 
troduced. If this seems an impracticable requirement, perhaps it could be pro 
vided that objections to the use of such evidence, based upon challenge to the 
propriety of the authorization, be passed upon by a judge other than the one by 
whom permission was granted. 

As to wiretapping by private individuals, I think I would forbid it altogether, 
except that I think there might be justification for allowing one party to a con- 
versation to make recordings thereof. There is quite as much, perhaps more, 
affront to public decency in allowing one conversationalist to deny with impunity 
what he has said to his opponent as there is in catching him by surprise with 
proof of his lie. 

These observations are merely general reactions. While they do represent 
conclusions drawn from many years of teaching and study of constitutional law, 
I have never undertaken to systematize them or to devise a detailed statute by 
which they could be put into operation. Whatever value they have, therefore, 
must rest upon their exposition of a general view, not upon the proposal of par- 
ticular measures. 

Yours very truly, 

MAURICE H, MERRILL, 

Research Professor of Law. 
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Pror. SAMUEL MERMIN, UNIVERSITY OF WISCONSIN LAW SCHOOL, MADISON, WIS. 


OctTosBEerR 10, 1958. 
Mr. THOMAS C. HENNINGS, Jr., 
U.S. Senate, Committee on the Judiciary, Subcommittee on Constitutional 
Rights, Washington, D.C. 

DEAR SENATOR HENNINGS: I am grateful for the publications you sent me on 
wiretapping and eavesdropping. It appears to me that you and your committee 
are already in possession of more knowledge on this subject than I could ever 
hope to contribute. I am not presently in a position to offer any constructive 
suggestions, though it seems to me that Professor Westin’s proposals would be 
an improvement over the present situation. 

Sincerely yours, 
SAMUEL MERMIN, Professor of Law. 


PROFESSOR Roy MORELAND, UNIVERSITY OF KENTUCKY COLLEGE or Law, 
LEXINGTON, Ky. 
OCTOBER 27, 1958. 
Mr. THomas C. HENNINGS, IJr., 
Chairman, Subcommittee on Constitutional Rights, 
U.S. Senate, Washington, D.C. 


Deak SENATOR HENNINGS: I have your letter and the enclosures in re wiretap- 
ping requesting suggestions from me. I enclose a chapter I have done on this in 
a forthcoming book, ‘Modern Criminal Procedure,” to be published by Bobbs- 
Merrill, and now in galley proof. If, from this you can get any ideas, I would be 
pleased. I wish I had the material in better form to send you, but this third 
copy is all I have. 

Cordially, 
Roy MoRELAND, Professor of Law. 


CHAPTER 10. WIRETAPPING AND OTHER SCIENTIFIC DEVICES FOR OBTAINING 
EVIDENCE OF THE COMMISSION OF CRIME 


During the past 25 years or so there has gradually developed a use of such 
scientific devices as wiretapping, truth serums and lie detectors for the obtain- 
ing of evidence of guilt of those suspected of the commission of crime. No one 
knows what the future will bring, but such devices have not, as yet, obtained 
sufficient foothold to be said to be a part of the administration of the criminal 
law, as we know it. 

However, the use of such devices has occasioned so much discussion and 
their employment is becoming so occasional that the problems they raise must 
be faced. Wiretapping is the agency most in current discussion, largely be- 
cause of its use by the Federal Government in the cold war against communism, 
so the study will be devoted to that instrumentality. 

The discussion will begin with a restatement of the thoroughly established— 
but increasingly questioned—common law rule that evidence illegally seized is 
nevertheless, if competent, admissible on the trial of a criminal case.’ This is 
based upon the rationalization that a court should not go into collateral matters 
aon the trial of a case." In 1914 in Weeks v. United States,’ a so-called Federal 
exception to the rule was established. In that case the principle was recognized 
that evidence secured by an illegal search and seizure, in violation of the fourth 
amendment, was inadmissible,‘ if a motion for its return was seasonably made. 
Illegally seized evidence not coming within the protection of the amendment 
remained admissible.’ This was the legal situation when, in 1928, the first case 
involving wiretapping came before the Supreme Court. 

In the case, Olmstead v. United States,’ Federal officers had tapped telephone 
wires to procure evidence to convict a ring of whisky smugglers. The Supreme 
Court granted certiorari on the “sole question” whether the use in evidence of 


18 Wigmore, ‘‘Bvidence,” secs. 2188-2184 (8d. ed. 1940). 
* Idem 


*232 U.S. 383 (1914). 

*About 16 States, paaeding Kenteay follow the doctrine of the Weeks case. See 
Wolf v. Colorado, 338 U.S. , 29 (1 $). See also, Cornelius’ listing of the States, 
Cornelius, ‘‘Search and Seizure,” sec. 7 (ed. 1930). 

5 Hester v. United States, 265 U.S. 57 (1924). 
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these private telephone conversations, intercepted by means of wiretapping, 
violated the fourth and fifth amendments. It will be remembered that the 
Supreme Court had decided in 1886 in the Boyd case that an unreasonable 
search and seizure was not only in violation of the fourth but also in contra. 
vention of the fifth amendment.’ The Court in that case pointed out the “in. 
timate relation” between the two amendments and emphasized that “the un- 
reasonable searches and seizures condemned in the fourth amendment are almost 
always made for the purpose of compelling a man to give evidence against him- 
self, which in criminal cases is condemned in the fifth amendment.” * 

This intimate relation between the two amendments was again r in 
the Olmstead case but this time to the prejudice of the accused. As to the fourth 
amendment, it was the opinion of Chief Justice Taft, who wrote the majority 
opinion, that wiretapping is neither a search nor a seizure, since the shelter of 
the provision must be limited to the protection of the tangible things—“persons, 
houses, papers, and effects’”—enumerated in the amendment. As to the fifth 
amendment, the Court held that there was no room to apply it to the case unless 
the fourth was first violated. Laying aside for the moment any criticism as 
to the Court’s holding as to the applicability of the fourth amendment, this 
commentator is opposed to its holding as to the fifth. To say that the amend- 
ments are “intimately related” is one thing, to carry the phrase to this extreme 
is quite another. Although the amendments are intimately related, they are 
neither mutually inclusive nor exclusive of the protections which they guarantee, 

Returning to the fourth amendment, Is it possible to bring wiretapping 
within the constitutional prohibitions of this provision? The writer argues that 
it is, in either of two ways. First, the right of privacy is one of a person’s 
“effects,” within the meaning of that word as used in the amendment. Second, 
if a prohibition against wiretapping is not within the actual language of the 
amendment, it is within its spirit and intendment. 

The amendment states that the people shall be secure in their “effects” against 
unreasonable searches and seizures. What are one’s “effects”? Are they neces- 
sarily tangible? Surely not. The time has come in an evolving society when 
one’s intangible assets are more numerous and often of more value than his 
tangible ones. Indeed, it has been repeatedly held that the right of privacy is 
a “property,”* one of the citizen’s most valued “effects,” a thing of pecuniary 
value entitled not only to the law’s protection but for the abuse of which money 
damages may be collected. The makers of the Constitution recognized that 
many of man’s most prized and precious assets are intangible. “They knew 
that only a part of the pain, pleasure, and satisfaction of life are to be found 
in material things. They sought to protect Americans in their beliefs, their 
thoughts, their emotions, and their sensations. They conferred, as against the 
Government, the right to be let alone—the most comprehensive of rights and 
the right most valued by civilized man. To protect that right, every unjustifi- 
able intrusion by the Government upon the privacy of the individual, whatever 
the means employed, must be deemed a violation of the fourth amendment.” ” 

Second, although admittedly wiretapping is not within the literal language of 
either the fourth or fifth amendments, it is, it is submitted, within the intend- 
ment and spirit of both. In dealing with the Bill of Rights, as with all other 
parts of the Constitution, it must always be remembered and taken into consider- 
ation that a document is being interpreted which often from necessity speaks 
generally rather than specifically. As Chief Justice Marshall said in McCulloch 
v. Maryland, “We must never forget that it is a constitution we are expound- 
ing.” A decade before, he had given expression to the same thought in more 
explicit language: “A constitution from its nature, deals in generals, not in de- 
tail. Its framers cannot perceive minute distinctions which arise in the progress 
of the Nation, and therefore confine it to the establishment of broad and general 
principles.” " The Supreme Court has repeatedly sustained the exercise of 
power by Congress under various clauses of the Constitution which the Founding 


®277 U.S. 438 (1928). 
7 Boyd v. United States, 116 U.S. 616 (1886). See the discussion, supra, ch. 6, p. 8 et 


seq. 

®Id. at 633. Later the decision in the Boyd case was implemented, as stated above in 
the text, by the holding in Weeks v. United States, 232 U.S. 383 (1014), that such illegally 
seized evidence could not be used in the subsequent trial in a Federal court, if its return 
was seasonably requested. 

® Olmstead v. United States, 277 U.S. 438, 445 (1928). 

2% Brandeis, dissenting opinion, Olmstead v. United States, 277 U.S. 438, 478 (1928). 

114 Wheat 316, 407 (1819). 
12 United States Bank v. Devaug, 5 Cranch 61, 87 (1809). 
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Fathers could not have dreamed of and which they, consequently, did not write 
ifically into the Constitution.” 

The dangers to personal liberty inherent in wiretapping point up strongly the 
necessity for such a view of the Constitution. The telephone as a means of com- 
munication was unknown at the time of Lord Camden’s judgment “ or at the time 
of the adoption of the fourth and fifth amendments. At the time of the decision 
of the Supreme Court in the Boyd case “ the new device had barely been patented 
py Bell and the instrumentality as a means of communication was still unused by 
the general public. The only communication in general use at the time was by 
letter and the right to transmit a secret message in a letter without having it 
intercepted and read by Government agents was declared by the Supreme Court 
in no uncertain terms in ew parte Jackson.” 

As the telephone has been invented and developed as a means of communica- 
tion since the adoption of the amendments, so also have the scientific principles 
governing numerous other scientific devices been uncovered and the resulting 
instrumentalities have now come into general use too. “ “Time works changes, 
prings into existence new conditions and purposes.’ Subtler and more far-reach- 
ing means of invading privacy have become available to the Government. Dis- 
covery and invention have made it possible for the Government, by means far 
more effective than stretching upon the rack, to obtain disclosure in court of 
what is whispered in the closet.” Justice Brandeis, in his dissent, carried the 
danger to the limit, when he added : 

“The progress of science in furnishing the Government with means of espio- 
nage is not likely to stop with wiretapping. Ways may some day be developed 
by which the Government, without removing papers from secret drawers, can 
reproduce them in court, and by which it will be enabled to expose to a jury the 
most intimate occurrences of the home. Advances in the psychic and related 
sciences may bring means of exploring unexpressed beliefs, thoughts and emo- 
tions. ‘That places the liberty of every man in the hands of every petty officer’ 
was said by James Otis of much lesser intrusions than these.” “ 

It is such dangers that the Court in adopting a literalistic view of the Cqn- 
stitution in the Olmstead case failed to perceive and to provide protection against 
through the medium of the amendments. The protections intended to be guaran- 
teed by the fourth amendment are much broader in scope than the literal recital 
of the four “material things” specifically mentioned in its provisions would in- 
dicate. Guarantees against the invasion of personal liberty and privacy were 
also within the intendment of the framers, not merely the securing of material 
possessions. This was pointed out by Justice Bradley in the Boyd case, when 
he said: “It is not the breaking of [the citizen’s] doors, and the rummaging of 
his drawers, that constitutes the essence of the offense; but it is in the invasion 
of his indefeasible right of personal security. * * *”” It is in the failure to per- 
ceive and act upon this fundamental fact that the major defect in the majority 
opinion in the case is to be found. The decision has been soundly criticised by 
a number of commentators.” 

It may be said for the purpose of analysis that the matter discussed in this 
chapter up to this point—the admissibility of wiretapped evidence under the 
fourth and fifth amendments—constitutes the problem with which the Supreme 
Court was concerned in what was the first stage of the history of the Federal 
law of wiretapping. The second stage deals with the history in the Supreme 
Court of the attempt to prohibit wiretapping and the use of wiretapped evidence 
under section 605 of the Federal Communications Act. Congressional committees 
investigated the wiretapping activities of Federal agents for several years after 
the unfortunate decision in the Olmstead case and a number of bills were intro- 
duced in Congress to prohibit the practice but all of them failed to pass. It is 
true that a 1933 appropriation for the Bureau of Prohibition provided that no 





18 See Olmstead v. United States, 277 U.S. 438, 472 (1 
Brandeis. ‘See also, note, 15 Va. L. Rev. 62, 65 (1998). Sa ett ane eae 

ae. — v. Carrington, 19 How. St. Tr. 1029 (1765). See the discussion, supra, 

6116 US. 616 (1885). 

*96 U.S. 727 (1877). 

wae” dissenting in Olmstead v. United States, 277 U.S. 488, 473 (1028). 

#116 U8. 616, 630 (1886) aie 

ee, for example, note, a. L. Rev. 189 (1928); note, 8 T ‘ ; 

note, 15 Va. L. Rev. 62 (1928) (excellent). aes ae 
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part of the appropriation should be used for or in connection with wiretapping to 
procure evidence of violation of the National Prohibition Act but nothing wags 
said about the admissibility of evidence so obtained.” Then in 1937 an attack 
upon the practice of wiretapping upon another front proved temporarily sye. 
cessful. In that year, in Nardone v. United States,” the Supreme Court decided 
that wiretapping by Federal agents was prohibited under section 605 of the 
Federal Communications Act of 1934 and information so secured was inadmisgsi. 
ble in Federal criminal trials. The pertinent clause of section 605 upon which 
the decision was based provides: “No person not being authorized by the sender 
shall intercept any communication and divulge or publish the existence, cop. 
tents, substance, purport, effect, or meaning of such intercepted communication 
to any person.”” The Court held that “no person” includes Federal agents 
and that the ban on divulgence to “any person” bars testimony as to the con- 
tents of an intercepted message. 

What seemed to be a stern judicial policy directed against Government wire 
tapping under section 605 * was furthered in 1989 by the second Nardone case* 
This time Nardone has been convicted, not on direct wiretap evidence, but on 
evidence obtained from wiretap leads. Justice Frankfurter ruled that such 
derivative evidence was “the fruit of the poisonous tree” and was also inad- 
missible. At the same term, in Weiss v. United States,” the Court rounded out 
its new stern policy with two additional rulings. It held that, since it is impos- 
sible for an agent to separate intrastate from interstate calls as they pass over 
telephone wires, section 605 must be read to bar the admission of evidence ag to 
the contents of intrastate as well as interstate and foreign communications in 
Federal courts. The Court also ruled that disclosure of intercepted communi- 
cations was not “authorized by the sender” within the meaning of that phrase 
in section 605 where consent was obtained by confronting him with recordings of 
the conversations and promises of leniency if he would allow Government 
disclosure. 

As of 1939, then, the Supreme Court had construed section 605 as embodying 
a congressional intention to place a cloak of immunity around the telephone 
conduit—excluding from the Federal courts evidence obtained directly or indi- 
rectly, or from either intrastate or interstate calls. Nevertheless, citizens of 
today are not protected from wiretapping in spite of these decisions. This is 
largely because there is a sharp dispute on the question whether section 605 
prohibits the interception of wire messages when coupled only with internal 
governmental divulgence in view of the language “no person * * * shall inter- 
cept * * * and divulge * * * to any person * * *.” It has been the position 
of the Department of Justice that what this section prohibited was a combination 
of interception and divulgence outside the Government.” The practical effect of 
this is that the Department of Justice considers itself free to intercept communi- 
cations as much as it wants. A further effect of the interpretation is to make 
the Department naturally hesitant about prosecuting private wiretapping. 
Attorney General Jackson pointed up the position of the Department when he 
said in 1940: “I do not feel that the Department of Justice can, in good con- 
science prosecute persons for a practice engaged in by the Department itself, 
and regarded as legal by the Department.”* The net result is that at the 
present time—as for about 15 years—wiretapping continues to be practiced by 
Federal officials, State officials, and even private persons, and that there have 
been almost no convictions or even prosecutions for violations of section 605. 


"See Nardone v. United States, 302 U.S. 879, 882 (1987). And see note, 53 Harv. L. 
Rev. 863, 865, footnotes 13 and 14 (1940). 

@ Nardone V. United States, 302 U.S. 379 (1987), 

#47 U.S.C.A. sec. 605 (supp. 1953). 

The wording in this clause is in almost every respect a recodification of the language in 
an earlier act, sec. 27 of the Radio Act of 1927, so it antedates the Olmstead case. is 
is another way of saying that there is no relation whatever between sec. 605 of the Federal 
Communications Act of 1934 and the decision in the Olmstead case. See the wording in 
the earlier act, 44 Stat. 1172 (1937). 

* The interpretation of sec. 605 in the Nardone case brought this provision into sudden 
prominence. It was relied aspen 7 the defense in several cases which reached the circuit 
courts in the next few years. en the question was squarely presented, the courts re- 
versed the convictions on the authority of the Nardone case. See United States v. 
Bonani, 94 Fed. 24 570 (C.C.A. 24 1988) ; United States v. Bernava, 95 Fed. 2d 310 (C.C.A. 
2d 1938); United States v. Reed, 06 Fed. 2d 785 (C.C.A. 2d 1938). 
® Nardone v. United States, 308 U.S. 338 (1939). 

308 U.S. 321 ee). 

77 Report on Pending Wiretap Bills, the Association of the Bar of the City of New York, 
Committee on Federal Legislation, p. 3 and sources cited. 

% 100 Congressional Record 4582, Apr. 7, 1954. 
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section 605 may be said, then, to have utterly failed as a prohibition against 
wiretapping—even against private wiretapping.” 

Such a situation calls for a serious consideration as to whether the construc- 
tion of section 605 by the Department of Justice is right or wrong. It is sub- 
mitted that it is wrong and that the Department—and all other governmental 
departments which are indulging in the practice—are violating both the “inter- 
ception” and “divulgence” phases of the section. Admittedly, the language of 
the section prohibits the interception and divulgence of wiretapped communica- 
tions. “Intercept” and “divulge” are joined by “and,” not “or,” so there must 
be both interception and divulgence in order to satisfy the statute. This simple 
rule of grammatical construction has been utilized by the courts on numerous 
occasions in the interpretation of statutes.” However, it is believed that intra- 
and interdepartmental divulgence of tapped communications—the constant prac- 
tice of Government agents—is a divulgence within the meaning of the statute. 
In the first Nardone case the court said: 

“We nevertheless face the fact that the plain words of section 605 forbid 
anyone, unless authorized by the sender, to intercept a telephone message, and 
direct in equally clear language that ‘no person’ shall divulge or publish the 
message or its substance to ‘any person.’ * * * It is urged that a construction 
be given the section which would exclude Federal agents, since it is improbable 
Congress intended to hamper and impede the activities of the Government in 
the detention and punishment of crime. The answer is that the question is one 
of policy.” 

This language clearly indicates that it was the court’s holding that no person 
(including Government agents) shall intercept and divulge wire communications 
toany person (likewise including Government agents). It would seem clear that 
a transmission to an intra- or intergovernmental agent is plainly within the 
meaning of the phrase, “any person.” 

The Department of Justice’s interpretation is contra to the second Nardone 
case also, it is believed. As pointed out in the report on “pending wiretap 
bills” by the Committee on Federal Legislation of the Association of the Bar of 
the City of New York,” the result in that case could not have been reached if the 
Court had believed that interception plus divulgence within the Government 
was legal since the Court could not have found the other evidence which the 
Government had obtained through the use of wiretap leads to be illegal unless 
the obtaining and type of divulgence were illegal. In other words—to adopt 
a metaphor from the case—it would have been impossible for the fruit to be- 
come poisoned if the tree itself had never become poisonous. 

It is also pointed out that the interpretation of the Department of Justice 
is erroneous in that it is in violation of the fourth clause of section 605 which 
specifically provides that no person having received such an intercepted com- 
munication or having become acquainted therewith shall use the same for his 
own benefit or for the benefit of another not entitled thereto. The first Nardone 
ease held that—as a matter of policy—it was not the intention of Congress in 
section 605 to give Government agents immunity in intercepting and divulging 
communications so as to assist in the furtherance of punishment of those guilty 
of crime. Therefore, it would clearly appear that the use of such communica- 
tions for the benefit of the Government—laudable though it may be in many 
respects—is contrary to the intendment of the statute as interpreted by the 
Supreme Court. Government agents are “not entitled” to pass on or to receive 
such intercepted information according to the Nardone case—as a matter of 
policy.” 

The discussion of section 605 will be concluded by urging that it should be 
immediately amended so that either interception or divulgence is illegal. Such 
an amendment, besides eliminating all donbts as to construction and interpreta- 
tion would remove the hurdle which at the present time makes the prosecution 
of any wiretapper extremely difficult. 


® Report on Pending Wiretap Bills, the Association of the Bar of the City of New York, 
Committee on Federal Legislation, p. 3. (teak four wiretap hearings have nm reported.” 
Note, 61 Yale L. J. 1221, 1222 footnote 9 (1952). 

See, for example. Turk v. at 48 Ohio App. 489, 194 N.E. 425 (1934), affirmed 129 
Ohio St. 245, 104 N.E. 453 (1935 

& Nardone v. United States, 302 US. 87? 882-383 (1937). 
See at p. 17, the report is dated May 3, 1954. 
@1d., at pp. 17-18. 
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Such an amendment would completely solve the problem for those who are 
opposed to all wiretapping. And that, it is submitted, is the best solution to the 
problem. Wiretapping is indeed as Justice Holmes said: “Dirty business,”* 
It is from such beginnings that great Gestapos are born. The practice, even in a 
limited extent, is an insidious and extremely dangerous intrusion on the right 
of privacy and other fundamental freedoms. This should be recognized. 

It should also be recognized that the present widespread indiscriminate 
systems of wiretapping prevalent in Washington, the Nation’s Capital, should 
be terminated—and quickly. Most people were surprised and shocked to learn 
during the McCarthy hearings that practically all military telephone calls are 
monitored. They would not have been surprised if the Nation as a whole had 
understood more about the low level of many procedures in the Capital. The 
public in many instances had not been informed; in other cases it has been mis. 
informed. As to wiretapping, its extent was somewhat revealed in the Coplon 
ease.” After the U.S. attorney in the court for the District of Columbia had 
brushed aside the issue of wiretapping by the Government, the district court of 
New York found that 50 different FBI agents had been tapping Miss Coplon’s 
home and office phones 24 hours a day and that a week before the Washington 
hearings the Bureau had ordered all wiretap records destroyed “in view of the 
immediacy of her [Miss Coplon’s] trial.” On cross examination in the New York 
trial, Special Agent T. Scott Miller was forced to admit that he had caused wire. 
tap records concerning Miss Coplon to be destroyed, thus contradicting earlier 
testimony that he had no knowledge of such records.” And all this testimony 
under oath. Also, at the very moment that these disclosures were embarrasing 
U.S. attorneys, it was revealed that the FBI was intercepting every telephone 
call between Miss Coplon and her lawyers and recording their sn oonversations 
about evidence, witnesses, preparation of briefs and trial strategy.” 

It has been charged and it is widely believed in Washington that the FBI 
engages widely in writetapping.” And complaints have been made that telephones 
of United Nations delegates and employees are under surveillance, as well as the 
telephones of foreign embassies, legations, and missions in the United States.” 

The Justice Department’s sidestepping of the Federal Communications Act 
has been the model for other Federal agencies and for nonofficial pursuits. 
This was forecast in Olmstead v. United States” by Justice Brandeis when he 
said: 

“Our Government is the potent, the omnipresent teacher. For good or for ill, 
it teaches the whole people by its example. Crime is contagious. If the Gov- 
ernment becomes a lawbreaker, it breeds contempt for law; it invites every man 
to become a law unto himself; it invites anarchy. To declare that in the ad- 
ministration of the criminal law the end justifies the means—to declare that the 
Government may commit crimes in order to secure the conviction of a private 
criminal—would bring terrible retribution.” “ 

The prophetic nature of Justice Brandeis’ warning is now revealed in testi- 
mony before congressional committees which show that numerous Government 
departments and bureaus have taken their cue from the top-level lawlessness of 
the Justice Department and have used wiretapping.“ The Post Office Depart- 
ment, the Narcotics Bureau, the Alcohol Tax Unit, the Internal Revenue Bu- 
reau, the Customs Bureau, and the Department of the Interior have all made 
use of the nefarious practice.* 


% Olmatead v. United States, 277 U.S. 438, 470 (1927). 


% United States v. Coplon, 91 F. Supp. 867 (D.D.C. 1950). Same case, 191 F. 2d 749 
(D.C. Cir. 1961). 


* For a narrative of this conflict, see Westin, “The Wiretapping Problem,” 52 Col. L. 
Rev. 165, 170 (1952). 


= Coplon v. United States, 191 Fed. 24 749 (D.C. Cir. 1951), 
In order that there can “be no misunderstanding, the writer has no sympathy for Miss 


Coplon. It is unfortunate that ghe has not been convicted. But even Miss Coplon should 
be tried according to accepted legal procedures. 


(1948) Emerson and Helfeld, “Loyalty Among Government Employees,” 58 Yale L.J. 1, 71 


Py the nes of this controversy, see New York es Jan. 14, 1950, p. 6, col. 2; 
Me art Bis: $88 (  Bgid Seochnotal, Mar. 4, p. 9, col. 2. 
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as eo tines Niutete Subcommittee To Investigate sy teats pin in Se a Piers of Columbia, 
of the Senate Committee on the District of Columbia, S. Rept. 00, 8ist Cong., 2d sess. 


(1950); hearings pores a a of the Committee on Os alereists Commerce ur- 
suant to 8. Res. 224, , 3d sess. (1940) ; hearings before a Subcommittee on Edu- 
cation and tp ty ~ Ky o- " Res. 266, 75th Cong., ist sess., pp. 1585-1588 (1937). 

178 43 Westin, “Wiretapping: Supreme Court Versus FBI, the Nation,” Feb. 23, 1952, pp. 172, 
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It has been charged that Congress itself is also guilty. It is alleged that in 
1948 Representative Kingsland Macy, chairman of the House Subcommittee In- 
yestigating Questionable Trade Practices, authorized wiretapping to uncover 
searce-commodity deals; that the Senate War Investigating Committee in 1947 
tapped the telephone of Howard Hughes in connection with the “Flying Boat” 
scandals; that President Truman’s phone was tapped at the direction of Senator 
Tobey during 1952 Reconstruction Finance Corporation hearings.“ 

Private telephone tappers are also busy. Testimony before a Senate com- 
mittee investigating wiretapping in 1940 revealed that one detective was em- 
ployed for telephone monitoring by “anywhere from 15 to 20 different law firms 
in New York City.” Another “private eye” testified that his tapping itinerary in- 
cluded “J. P. Morgan, John W. Davis, the Guaranty Trust Co., and the Amtorg 

rading Co.” “ 

Oia seuhd go on and on with illustrations. At first blush the researcher is 
shocked at the prevalence and magnitude of the practice; then he is nauseated. 

The evil would not have been permitted to grow to its present vast proportions 
had it not been for the alleged threat of communism within the Government itself, 
it is believed. Whether this threat is factual or is largely a matter of political 
chicanery, the ordinary citizen is unable to determine. Affairs of state occur at 
a great distance from where he stands and he has learned that propaganda is 
directed toward a nation’s own citizens as readily and in as great quantities as 
toward its alleged enemies. For over a decade the Nation’s youths have been 
drafted to fight or get ready to fight one alleged foreign enemy after the other; 
the Nation has saddled our descendants with an almost insurmountable debt; 
one Washington exposé follows another—and still the end is not in sight. The 
ordinary citizen does not know what to believe. Certain it is, he is learning more 
and more to question what he is told. 

The threat of communism within the Government, it may well be argued, is not 
the result of the lack of a legal right to wiretap the phones of suspected Commu- 
nists on the part of Government officials. There was plenty of evidence that 
both Hiss and Dr. Peress were Communists—to mention perhaps the two most 
outstanding examples—on the written record long before the actual scandals 
concerning them came to public notice. Plenty of evidence which would have 
put reasonable men on notice was evident—but nothing was done about it. The 
lack of prosecution of Communists, the continuance of Communists in govern- 
ment, all of these related sorry matters reveal defects far greater and deeper in 
our national fabric than the inability of Federal officials to wiretap to obtain 
evidence of crime. 

There is still another phase of the problem that should be taken into considera- 
tion. Although successive attorneys general since around 1940 have insisted that 
a legalizing of the practice of wiretapping is necessary to get sufficient evidence 
for conviction in the case of certain crimes—notably subversive communistic 
activities, this may well be questioned. After all, about 80 Communists have been 
convicted and 30 more are awaiting trial.“ The difficulty has been in getting a 
conviction of Communists who are, or have been in government work. The diffi- 
culty here, it is submitted, has not been in inability to get evidence by accepted 
means, it has been primarily a political problem. Such individuals have been 
“protected,” they have been “immune.” 

Admittedly, wiretapping is an easy, convenient, and lazy way to obtain 
evidence. Of course, it is far easier to sit on a cushioned chair listening to wire- 
tap recordings than to go about in the sun hunting up evidence—to paraphrase 
an old saying often used as to the “third degree.” But it is highly arguable that 
in this instance, as in others, the evidence can be—and could have been in the 
past—obtained through the exercise of ordinary, accepted procedures, combined 
with a reasonable amount of shoe leather and legitimate police ingenuity. Most 
easy methods of obtaining “hard to get” evidence are extremely dangerous to 
individual freedom, as pointed out in the following quotation: 

“If wiretapping ‘s an aid to the police in frustrating foreign agents, so is 
rifling the mails, so is unrestricted search of private homes, so is summary arrest 
on suspicion—the ominous knock on the door by night that came to be the symbol 
of the Gestapo’s terror. A great deal could be learned about crime by putting 
recording devices in confessionals and in physicians’ consulting rooms, by com- 
pelling wives to testify against their husbands, by encouraging children to report 


“Id. 
“This is in 1954. See Life magazine, editorial, issue Sept. 27, 1954, p. 22. 
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the dangerous thoughts uttered by their parents. The trouble with these tech. 
niques, whatever their utility in safeguarding national security, is that a nation 
which countenances them ceases to be free.” “ 


CONCLUSION 


It is concluded that it is highly arguable that established procedures furnish 
sufficient means to obtain the conviction of Communists—as well as those guilty 
of other crimes. It is further concluded that, even if this determination is yp. 
sound and established procedures do not furnish sufficient means to adequately 
secure the conviction of Communists because of their methods which make jt 
extremely hard to get evidence of their crimes, the Nation or a State stands to 
lose more than it will gain from the use of wiretapping. 

And yet, there are those who will differ.“ These are of the opinion that the 
danger is so great and the difficulty of securing convictions so insurmountable 
that wiretapping should be permitted in cases involving communism. This is 
new and peculiar danger to our society. New times and new dangers sometimes 
entail new procedures and new remedies. If the citizens who represent this view 
should be heeded, can a procedure for wiretapping in the case of those suspected 
of communism be devised which will adequately protect our fundamental indi- 
vidual freedoms and yet, at the same time, meet this emergency ? 

It is believed that the bill introduced in the Senate by Senator McCarran 
during the second session of the 83d Congress more nearly meets the need and 
provides the necessary safeguards than any other suggested legislation. This 
bill authorizes the tapping of wires in certain security case under prior court 
order and prohibits all other tapping. It is patterned after a similar law which 
has been in force in the State of New York for several years.“ 

The bill (S. 3229) is primarily an amendment.of or addition to the United 
States Code chapter 13 which pertains to civil rights and its first paragraph 
would provide as follows: 

“Whoever, without authorization from the sender and the recipient of any 
wire communication by common carrier, willfully intercepts, or attempts to in- 
tercept, or procures any other person to intercept or attempt to intercept, or 
conspires with any other person to intercept or attempt to intercept such wire 
communication, except in compliance with the second paragraph of this section, 
shall be fined not more than $5,000 or imprisoned not more than 10 years, or 
both.” 

The second paragraph, an adapation of the New York Statute,” provides that 
application may be made when directed by the Attorney General to a district 
judge in the district in which the interception is sought and, if he determines 
that there is reasonable ground for belief that such interception will result in 
the procurement of evidence of the commission of specified national security 
crimes he shall issue an order allowing the interception, specifying the persons 
whose communications may be intercepted, the purpose thereof, and the identity 
of the individuals authorized to do so. The bill does not attempt to change the 
operative language of section 605 of the Communications Act, but contains a 
provision removing from its application any communications intercepted in 
compliance with the bill’s second paragraph. The effect of the bill is to make 
an interception pursuant to court order, as provided by the second paragraph, 
entirely legal and so it eliminates any need for a provision concerning the in- 
troduction of the intercepted information as evidence. A majority of the Com- 
mittee on Federal Legislation of the Association of the Bar of the City of New 
York in its report on pending wiretap bills in 1954 endorsed the “approach” 
and “objective” of the McCarran bill in principle.” 

The outstanding characteristics of the bill and the one that makes it the most 
acceptable of various legislative suggestions is the requirement that a court 
order must be obtained before a tap can be made. Thus, a procedure analagous 
to that which obtains in the case if a search warrant is provided. The fourth 
amendment to the Constitution of the United States provides that “* * * no 


“ As quoted, 61 Yale L.J. 1221, footnote 1 (1952). 
19887" for example, Brownell, ‘The Public Security and Wiretapping,” 39 Corn. L.Q. 195 
( 
(1947) the discussion, Rosenzweig, “The Law of Wiretapping,” 33 Corn. L. Q. 73, 80-90 
© Congressional Record, vol. 100, Proc. and Deb., 83d Cong., 2d sess., Mar. 31, 1954 
(No. 59), 3911. The bill may be found therein in its entirety. 
© See Senator McCarran’s remarks when offering the statute, id. at 3912. 
51 See at pp. 8 and 24, for example. ‘The report is dated May 3, 1954. 
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warrants shall issue, but upon probable cause, supported by oath or affirmation, 
and particularly describing the place to be searched, and the persons or things 
to be seized.” State constitutions have similar provisions. General exploratory 
search warrants are void.” No other place than that described can be searched. 
Very importantly, the warrant itself provides a written record of the authoriza- 
tion. Analagous attributes are found in the McCarran bill. 

Any statute authorizing wiretapping should contain an emergency clause. 
Such a dangerous and un-American procedure should be terminated—before 
it has a chance to spread—as soon as the alleged imminent danger is over. 

But, again, in conclusion, the writer is unwilling to concede that a bill, even 
though it contain the merit of Senator McCarran’s proposed legislation, should 
pe adopted, and the 83d Congress was of the same opinion. The author is in- 
clined, rather, to take the position of Senator Morse, who spoke as follows in 
the final moments of his brilliant second address to the Senate in opposition 
to wiretap legislation: 

“I suggest to Attorney General Brownell that he too, like Judge Learned Hand, 
take the law as it is found on the statute books and enforce it. 

“Today there are people who look for a compromise between the various wire- 
tapping bills before the Congress, who seek a way to have wiretapping ‘with 
safeguards.’ I say to these people that there are no safeguards which can ef- 
fectively protect the personal security and privacy of Americans from the evils 
inherent in wiretapping. There can be no compromise with the freedoms and 
protections guaranteed Americans in the Bill of Rights. 

“The wiretapping controversy of today is a modern, condensed version of the 
struggle against arbitrary officials that took place in England before 1765, and in 
colonial America. 

“I am confident that the end of the present controversy will bring a reaffirma- 
tion of the principle that in a democracy, the rights of its people are always 
superior to the expendiencies (sic. expediencies) of its officials.” ™ 


Pror. GERHARD O. W. MUELLER, NEw YorK UNIVERSITY SCHOOL OF Law, 
New York, N.Y. 
OcroBer 10, 1958. 
Hon. THoMaAs C. HENNINGs, IJr., 
Chairman, Subcommittee on Constitutional Rights, 
U.S. Senate, Washington, D.C. 


Dear SENATOR HENNINGS: Thank you very much for your letter of October 2. 
Iam greatly honored by your request for my opinion on the question of wire- 
tapping and eavesdropping. I also appreciate your supplying me with the com- 
mittee hearings. 

During the next few days I shall study these materials closely, after which 
I can let you have a brief opinion on the matter. In a few past publications I 
have attacked the Federal courts for their interpretation of sections 501 and 
605, title 47, United States Code. It is my opinion that these interpretations 
were not in accord with the legislative intention and are apt to frustrate the 
purpose of the statutes to some extent. I shall go into greater detail in my 
memorandum. 

Very sincerely yours, 
GERHARD O. W. MUELLER, 
Associate Professor of Law. 


(Following is a memorandum submitted by Professor Mueller in 
October 1959 :) 


MEMORANDUM ON THE QUESTION OF WIRETAPPING BY Pror. G. O. W. MUELLER, 
NEw YorRK UNIVERSITY SCHOOL or LAW, WITH THE ASSISTANCE OF ROBERT 
Force, GRADUATE FELLOW 


The Subcommittee on Constitutional Rights of the Committee on the Judiciary 
is confronted with three basic problems of legal policy : 

1. Should law enforcement officers be empowered to obtain evidence by tap- 
ping communications wires? 


Clark, “Criminal Procedure 83” (2d ed., 1918). 
Congressional Record, vol. 100, Proc. and . 838d Cong., 2d sess., June 11, 1954 
(No. 108), 7617. 
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2. If question (1) is answered in the affirmative, what should be the scope of 

the police power to tap communications wires? 

3. How can any wiretapping outside the legally permissible sphere be prevented? 
By the nature of the persons the subcommittee has consulted, it is possible that 

they will have received detailed and valuable responses regarding the first two 

questions. I shall, therefore, be brief on the first two questions—discussed here 

under the heading “I: General Policy Considerations”—and concentrate on the 


third, discussed here under heading “II: Effective Prevention of Unlawfy} 
Wiretapping.” 

















I, GENERAL POLICY CONSIDERATIONS 








While there is no common law authority for wiretapping, except by doubtful 
analogies, there is nothing in the U.S. Constitution which would seem to pro- 
hibit some form of legislation authorizing wiretapping for the purpose of obtain- 
ing evidence of the commission of crime, so long as this legislation does not trans- 
gress the limits of the protection against unreasonable search and seizure.’ 

There is no doubt that law enforcement would be assisted by an extensive wire- 
tap power, but it would equally be aided by the right to enter and search any 
person’s dwelling at any time of the day or night. However, like the right to 
search dwellings,’ the right to tap communications would be subject to strict 
constitutional restrictions. This becomes even more obvious when it is realized 
that the authority of police officers to search and seize constitutes only a most 
imperfect analogy on which to grant a power to wiretap. A search, with or with- 
out a warrant, is lawful only in cases of extreme danger or suspicion admitting 
of no delay (pending peril) and constitutes only a brief invasion of the citizen’s 
privacy, after which the integrity of his person is restored, and, moreover, a 
search and seizure aims at the securing of real evidence for production ag evi- 
dence in court. Wiretapping, on the other hand, is not a brief invasion of the 
citizen’s privacy, but, rather a continuing surveillance. In fact, it is this differ- 
ence between (brief) search and (prolonged) surveillance that constitutes the 
main dissimilarity between the two types of invasions of privacy. Except in 
hard-to-imagine odd cases, wiretapping can hardly deal with such extreme and 
unavoidable emergencies as are embodied in search and seizure situations. By 
its nature it is more likely to deal with earlier stages of contemplated law viola- 
tions. It is not aimed at the production of real evidence, but, at best, might 
furnish clues which in time may lead to the discovery of real evidence. 

A final point of dissimilarity is that in a search and seizure no invasion to the 
citizen’s innermost personality takes place; i.e., the person is not forced to reveal 
his thoughts then and there, but wiretap surveillance penetrates this last screen 
of the sphere of individual personality and intimacy. 

Mail surveillance would appear the closest analogy to wiretapping. But the 
mail surveillance power of Federal officers has been extremely curtailed since 
1948, and at present it is applicable only to fugitives from justice.’ 

While the mail watch power was curtailed primarily for technical reasons, 
i.e, as being detrimental to expeditious mail delivery, one should not overlook 
the limitations which the culture of the American people imposes upon legisla- 
tion, quite apart from constitutional restrictions. Privacy is sacrosanct to an 
American unless he, himself places his personality before the public eye. One’s 
effects and affairs are no one else’s business and this is particularly true with 
respect to one’s innermost feelings which are displayed only to family mem- 

bers and friends. Such intimate communications are generally made either by 
word of mouth between four walls or by writing which is contained in a sealed 
envelope. The telephone must be recognized as but an extension of mouth and 
ear, and an acceleration of letters. 

Many American citizens still are under the erroneous impression that they 
truly enjoy this privacy of intimate telephone conversation, while others, by 
reason of the developments of the last 20 or so years, no longer have this 
illusion. It is time to inform the citizen accurately of his Government's posi- 
tion. This would require the Government to take a stand which would enable 
either of two possible statements to emanate from Washington: (1) The in- 




































1 Benanti vy. United States, 355 U.S. 96, 102 (1957); Goldstein v. United States, 316 
U.S. 114 (1942) ; United States v. Nardone, 106 F. 2d 41 (2d Cir. 1939), reversed on other 
grounds, 308 U.S. 338 (1939) ; Olmstead vy. United States, 277 U.S. 438, 457-66 (1928) ; 
United States Constitution, fourth amendment. 

2See, De Berry and Mueller, “Pending Peril and the Right to Search Dwellings,” 58 
W. Va. L. Rev. 219 (1956 


)» 
3 See, United States v. Costello, 255 F. 2d 876 (2d Cir. 1958). 
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yiolability of private communications, oral or written, has been restored, or 
(2) the police have the power—in certain, either specifically or generally pre- 
scribed circumstances—to secretly open letters, to read and record their contents, 
and to secretly tap communications lines, both for prolonged periods. Under 
the second position the mail and the telephone are no longer confidential means 
of communications and an individual can no longer enjoy the feeling of inviolate 
confidential communication except within his own four walls directly from 
mouth to ear. Before the Government makes such a far reaching decision 
and admission, serious consideration should be taken to the consequence of 
such a police state policy, and I, for one, would seriously counsel against it. 

Of course, I realize that the above points have been made before and on in- 
numerable occasions, yet I still thought it necessary to state my own position 
by way of introduction. 

The question now arises whether or not there are occasions of such im- 
portance that the right of privacy must nevertheless be curtailed to some extent. 

To resort once again to the mail watch precedent, it is noteworthy that fugi- 
tives from justice have been exempted from the general protection of privacy 
of mail. This is a clear enough concept to appraise the ordinary citizen, who 
js not a fugitive from justice, that his privacy of mail is guaranteed. Errors 
(eg.; as to identity) may nevertheless occur and thus lead to infringement, 
but such errors occur in the ordinary case of misdelivery of mail, and, cer- 
tainly, there is no grave reason to utilize the repressive machinery of the 
criminal law in order to cut down any possible margin of error. 

It should be noted that the group exempted from privacy protection, fugitives 
from justice, is a wholly arbitrary group and one, it seems to me, presenting 
considerably less danger to the continued existence of our society than, e.g., per- 
sons suspected of planning to commit or having committed acts of espionage or 
treason. There seems to be no reason why the group of fugitives should be singled 
out as devoid of a protection which should be withheld only in cases of gravest 
emergencies. 

It should be emphasized immediately that to permit such a grave interference 
with fundamental rights, the evidence against the suspect justifying this inter- 
ference would have to be so strong as to expressly entitle the law enforcer to effect 
a legal arrest. If the identity of the suspect is known under such circumstances, 
a warrant of arrest, rather than a warrant authorizing wiretapping should be 
procured. If the identity of the suspect is not known, a wiretapping warrant 
should be issued by judicial authority, provided that no other and lesser means 
are available to law enforcement officers in the given case, and if the harm 
threatened is of the gravest and immediate danger to the continued existence of 
our society. This would extend the issuance of wiretapping warrants to the 
crimes of treason and espionage, and restrict its purpose to identification and 
location of suspects. Such warrants should permit wiretapping for short periods 
only, e.g., no longer than 36 hours, with judicial prolongation only upon good 
cause shown. 

There is a second type of situation in which it would be advantageous to ex- 
tend to law enforcers the privilege to wiretap by warrant; namely, in cases in 
which the telephone has been employed by an unidentified person as a means of 
conveying criminal threats for extortion, blackmail, and certainly in connection 
with kidnapping. In such cases, likewise, the warrant should be issued to law 
enforcement officers. It might be considered to extend the issuance of warrants 
to all felonies involving the use of the telephone. 

I can conceive of no other situation justifying the invasion of such a funda- 
mental right as that of privacy, and it must be reemphasized that the limited au- 
thorization permitting wiretapping in specified situations suggested above is 
solely to assist in identifying and locating unknown lawbreakers. The use of 
wiretapping for the purpose of seeking out crime is never justifiable on principle. 
Law enforcement officers simply must understand that only lawful means are to 
be countenanced in crime prevention. Whether the training and intelligence 
of the averge police officer will permit him to operate successfully under a ban 
of unlawful means is, I suppose, no concern of the present subcommittee. 


II, EFFECTIVE PREVENTION OF UNLAWFUL WIRETAPPING 


Principal concern is with the interpretation of the penalty provision of the 
present Federal wiretap statute, Federal Communications Act, 47 U.S.C. sec. 
501 (1952), 48 Stat. 1100 (1934), in connection with 47 U.S.C. sec. 605 (1952), 
48 Stat. 1103 (19384). 
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Unlawful wiretapping under section 501 is subject to punishment if done 
“willfully and knowingly.” What do these words mean? 

In the majority of Federal statutes the use of “willfully and knowingly” has 
been interpreted as requiring an awareness of wrongdoing equivalent to the 
common law criminal intent of men’s rea. “‘Men’s rea’ is more than the volition 
to do that which happens to be forbidden. For the imposition of blame and gnijjt 
it is necessary that a perpetrator know that what he realizes to be doing hap 
pens to be that which the law deems unacceptable, no matter whether he agrees 
with the command of law or not. Since we humans are motivated by feelings of 
right and wrong, of do’s and don’ts, of guilt and innocence, it is clear that 
neither a deterrent nor a reformative sanction can operate any other way than 
by taking this constitution of the human psyche into account.” ‘ 

Legilslatures can help courts in this task of applying the criminal law effee. 
tively by inserting words signifying mens rea in the statutory definition. “When 
‘willfully’ or ‘knowingly’ is inserted, mens rea is largely required * * *,”5 

But the courts have given a different interpretation to the words “willfully 
and knowingly” as used in the Federal Communications Act. In United States 
v. Gris, a prosecution under sections 501 and 605 of the Federal Communica- 
tions Act, the defendant offered evidence indicative (not necessarily conclusive) 
of his good faith on the question of his belief in the lawfulness of the wiretap 
he installed, i.e., his lacking awareness of wrongfulness. 

However, in the court of appeals, Judge Medina wrote: “It matters not 
whether appellant realized his conduct was unlawful. He knew exactly what 
he was doing; and what he did was a violation of the Federal Communications 
Act. He intended to do what he did, and that is sufficient.” ’ 

There had been a prior case, United States v. Betteridge,* not mentioned in 
Gris, which interpreted the words “willfully and knowingly” of section 501, and, 
although the offenses charged were not wiretapping, they were punishable by 
the same penalty clause which is applicable to section 605. The words in ques- 
tion were held not to require the prosecution to establish that the defendants 
had intended to violate the act or knew that they were doing wrong; the words 
“willfully and knowingly” in the statute mean a “purposeful and deliberate 
failure to comply with the licensing provisions of the act.” * 

The most recent State decision in point, People v. Broady™ involved a con- 
viction under section 1423 of the New York penal law which made it an offense 
to “unlawfully and willfully cut, break, tap, or make connection with any tele- 
graph or telephone line, wire, cable or instrument * * * in this State.” 

The trial judge charged the jury, “ ‘willful’ does not mean that a person does 
an act motivated by feelings of spite, malice, or hate. It merely means inten- 
tionally doing an act and knowing that the act is being done.” The New York 
Court of Appeals upheld the charge as proper by saying that “willfully” meant 
“deliberately” as opposed to “maliciously” or “viciously.” Of course, the New 
York Court of Appeals quite properly ruled that malice was not a requisite of 
mens rea, but by approving the interpretation of willful as “intentionally doing 
an act,” it abolished the mens rea requirement altogether and committed re- 
dundancy, as shall be shown. 

In passing, reference may be made to Didriksen v. Federal Communications 
Commission,” which, although dealing with entirely different provisions of the 


“46 avgee, “Criminal Law and Administration, Annual Survey of American Law,” p. 8, 

© Revenue offenses: Babb v. United States, 252 F. 2@ 702 (5th Cir. 1958) (custom 
duties)\|; Abdul v. United Statea, 254 F. 2d 292 (9th Cir. 1958) (tax sotuene) 5 Wilson v. 
United States, 250 F. 2d 312 (Oth Cir. 1957),; United States v. Fago, 162 F. Supp. 125 
(W.D.N.Y. 1958) ; United States y. Palermo, 157 F. Supp. 578 (B.D. Pa. 1957). (time : tax 
returns)|; People v. Oester, Inc., 154 Cal. App. 2d 888, 316 P. 2d (1957) (withholding 
taxes). Other offenses include : Chow Bing Kew v. United States, 248 F. 2d 466 (9th Cir. 
1957) (citizenship misrepresentation) ; State v. Diaz, 97 So. 2d 105 (Fla. 1957), (perjury); 
People v. Shapiro, 4 N.Y. 24 597, 152 N.B. 2d 265. 178 N.Y.S. 2d 682 (1958), (motor vehicle 
law); People v. H.W.S. Holding Corp., 175 N.Y.8. 24 891 (county ct. 1958) (sanitary 
regulation). [Mueller, op. cit., fn. 51, reciting recent cases.] It is to be noted that the 
Palermo case was repealed because the lower court’s definition of “evil intent” was not 
strong enough. A proper definition, the court of appeals held, must exclude the possibility 
of conviction for merely reckless commission of the offense. 

6 247 F. 2d 860 (2d Cir. oO 

7 United States v. Gris, 247 F. 2d 860, 864 (24 Cir. 1958). 

#43 F. Sopp. 53 (N.I Ohio, 1942). 

®°Id. at 56. 

#142 N.Y.L.J. 57, Friday, Sept. 18, 1959, p. 1, col. 1; cert. den., U.S. 8. Ct., No. 104, 
Oct. 12, 1959. New York Times, Oct. 18, 1959, p. 30, col. 3. 

11 254 F. 2d 354 (N.D. Ohio 1958). 





Feder 
of a ¢ 
to do | 


of ab 
attitu 


anytt 


_ -_ eS eS eS a a 


— Oe 


WIRETAPPING 669 


Federal Communications Act (sec. 303(m)(1)(c)) again shows the reluctance 
of a court to consider the word “willfully” as something more than mere intent 
to do the act. 

To those opposed to wiretapping, these decisions which make the violation one 
of absolute liability, admitting of no defenses, appear to represent an admirable 
attitude which by its very severity is likely to curb an evil practice. I am afraid 
that the opposite is true, namely, that these interpretations of the statute will, if 
anything, foster continued violation of the Federal Communications Act, quite 
apart from the fact that these interpretations contain redundancies and do not 
conform to logic. 

It is elementary that crime consists of conduct and criminal intent; criminal 
intent, at early common law when only murder, rape, arson and the like were 
punishable, could safely be irrebuttably presumed. It was the awareness that 
what one did was not countenanced by the rules of society which constituted the 
criminal intent. 

When regulatory crimes were created, consisting of conduct not generally 
known to be wrong, the awareness of wrongdoing which so far could always 
be assumed had to be made a special element by words indicative of the mens 
rea requirement. [That in many statutes the legislature dispensed with the 
mens rea requirement in various ways is of no interest in this connection. ] 
The words most frequently employed to identify the required awareness of 
wrongfuiness were “willfully and knowingly.” 

In United States v. Gris (and the same may be said for the other cases dis- 
cussed with Gris above) however, Judge Medina held that the words meant 
nothing of that sort; rather, they indicated merely that the defendant need only 
be aware that what he was doing amounted to a certain handiwork on a tele 
phone wire. This mere knowledge of nature and quality of one’s act, and the 
volition of doing just that is nothing but an ingredient of acting (conduct), the 
first of the two major elements of crime, and it has nothing to do with mens 


rea. 

It is completely unreasonable to presume that in employing the words “will- 
fully and knowingly” Congress had no more in mind than to distinguish rational 
conduct (act) from a spasm on a wire. The words “willfully and knowingly” 
cannot refer to anything but criminal intent, i.e. the awareness of wrong- 
doing. This is the interpretation which has been given these words in the 
great majority of decided cases outside the Federal Communications Act 
sphere. 

The fallacy in the Gris decision and the resulting injustices can be seen when 
we look at the possible cases which might arise out of accident or error. Let us 
begin with the existing situation, which is that the law as embodied in sections 
501 and 605 is in a state of uncertainty and confusion. The Benanti case,” and 
the Rathbun case™ are not decisive. Thus, opinions have been expressed to the 
effect that all wiretapping activities whether State or Federal are in violation 
of the act, and others have indicated that there still may be an area where 
wiretapping is lawful.“ The only definite point is that neither the judiciary 
nor the general public are certain about the scope of lawful wiretapping. What 
then is the position of a law enforcement officer, requested or ordered to act 
pursuant to a State wiretap statute? Since neither Congress nor the U.S. 
Supreme Court has said that all wiretapping is illegal and that all State wiretap 
statutes are unconstitutional, should not the bona fides of a police officer acting 
pursuant to what he thinks is a valid authorization be significant? Is is sug- 
gested that in such a situation the requisite mens rea, i.e., awareness of wrong- 
fulness would be lacking. 

Let us next turn to the hypothesis that Congress defines an area of lawful 
wiretapping. Then the question discussed under (1) will be even more acute. 
Besides the cases of ignorance and error as to the scope of the power, cases 
of ignorance and error as to points of law may easily arise, e.g., concerning the 
validity of a warrant invalid for a defect beyond the control and knowledge of 
the officer, etc. Should there be no defenses, as under existing law? 


12 Mueller, op. cit. supra. 

13 Benanti v. United States, 355 U.S. 96 (1957). 

4 Rathbun vy. United States, 355 U.S. 107 (1957). 

% Brown and Peer, “The Wiretapping mene How To Strengthen Law Enforce- 
ment and Preserve Privacy.” 44 Corn. L.Q. 175 (1950) ; Matter of Interception of Tele- 
phone Communications, 170 N.Y.S. 2d 84 (1958) ; N.Y. State Bar Assn., “Proceedings of 
the 82d Annual Meeting and Committee Reports for 1958,” Report of the Committee on 
Civil Rights, 96, 101. 
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It is apparent that ignorance or mistake of both fact and lawfulness is coming 
to be more and more recognized as a defense in the regulatory field.“ Under: 
a system which allows some form of wiretapping, it is bound to happen that 
some Officer acting in good faith and pursuant to some statute and warrant will 
labor under some factual or legal error as to the identity of the person whose 
phone is to be tapped, or as to the location where the tap is to be installed, or 
as to the validity of the warrant. Assuming no culpable lack of due care on his 
part, it cannot be said that he had the requisite mens rea to commit a crimina] 
offense. 

The same problem exists with respect to “accidental wiretappers.” Suppose 
for instance, that a telephone lineman is directed to splice an extension wire, 
and although he knows that such a splice might be used to listen into the con- 
versation on the main line, he has no knowledge that in this case the line was 
to be used as a tap. Although he was merely doing his job, and acted with the 
same complete bona fides as in the cases of possible error described above, under 
the Gris ruling his intent to do the act, i.e., physically install what is later used 
as a tap, is the requisite mental intent to justify a conviction. 

There is only one rational way to solve the problem, namely, the use of the 
common-law rule which English and American courts had applied for hundreds 
of years to distinguish between wrongful and innocent conduct: A reasonable 
and bona fide error or ignorance of fact which prevents the offender from 
realizing the wrongfulness of his conduct, must serve as an exculpation. Apply- 
ing the policy behind this rule to cases of error or ignorance of law arising 
under such extremely technical statutes as the Communications Act, it would 
follow that a reasonable and bona fides error or ignorance about.the unlawful- 
ness of the conduct must likewise serve as exculpation. 

If, as suggested, a statute granting judges a limited right to issue wiretapping 
warrants be passed, it must be carefully worded and should provide penalties 
of imprisonment for violators who wiretap by any electronic or mechanical 
device outside the scope of the law. Anybody not a law enforcer or not acting 
by direction of a law officer would be automatically within the ban, while law- 
enforcement officers who perpetrate or who permit to be perpetrated any wire 
tapping without a wiretapping warrant should be subject to a more serious 
punishment, since their offenses are aggravated by the fact that they are com- 
mitted under color of office, or during the performance of official duties, or while 
having an official status. 

In drafting such a penalty provision, care must be taken to avoid the absolute 
liability situation which exists today under the ruling in the Gris case, where 
no defenses may be proffered in prosecutions brought under sections 501 and 
605, as long as defendant knew that he was tapping a wire. When no amount 
of caution, inquiry, or legal advice can guard a law-enforcement officer or other 
bona fides wiretappers, when due care is immaterial, when the law reaches a 
point when punishment is imposed despite the exercise of the utmost care, it 
seriously affects the entire fabric of moral and intellectual education. In- 
stead of exercising care—which here would not guard against criminal liabil- 
ity—the potential wiretapper might choose to dispense with the onerous task of 
inquiring into the permissibility of his conduct and, rather, rely on his luck and 
attempt devious and unlawful means to escape possible criminal liability. Such 
a situation must be avoided. 

In order to secure the strict enforcement of section 501, it is absolutely neces- 
sary that only the guilty be punished. Punishment of the guilty and the inno- 
cent alike will frustrate the effectiveness of the act and the intention of Con- 
gress, it seems to me. 

It must be pointed out that any change of section 501 with a view to affecting 
prosecutions arising from wiretap activities will also have the effect of changing 
the application of that section to other offenses, since section 501 is merely a 
general penalty provision relating to several offenses. [For example, sections 
301 and 318.] This, however, is not an argument against amendment but rather 
one for it, since at one and the same time several sections of the act can be 
brought into line with what should be the proper interpretation of the act. The 


16 United States ex rel. Vraniak v. Randolph, 161 F. Supp. 553 (E.D. Ill. 1958) ; People 
v. Hancock, 156 Cal. App. 24 305, 319 P. 2d 731 (1958); People v. Mack, 12 Ill. 24 151, 
145 N.E. 2d 609 (1957),; People v. Teeteel, 77 N.Y.S. 2d 612 (County Ct. 1958); State v. 
Robinson, 248 N.C. 282, 103 S.E. 24 376 (1958). See especially Lambert v. California, 355 
U.S. 225 (1957), and Mueller, “On Common Law Mens Rea,” 42 Minn. L. Rev. 1043 (1958); 
id., “Mens Rea and the Law Without It,” 58 W. Va. L. Rev. 34 (1955). 





same 
they 

fallin 
wron 


redré 
“ Ss 
awal 


be ul 

“ ( ' 
suffe 
such 
chat 
exce 
victe 
ing | 
by 4 
two 


mea 
the 
long 


I sl 


—_A oo wet 


—— wae 


Aa 


ee 


— Ewe Tl De Oe el 


—— -S 


WIRETAPPING 671 


same arguments apply to all erroneous or accidental breaches of law, whether 
they involve wiretapping or broadcasting or some other communications offense 
falling under section 501 and currently punishable regardless of awareness of 
wrongfulness. 

To overcome judicial errors or nearsightedness it is, in fact, necessary to 
redraft the pertinent part of section 501 as follows: 

“Sec. 501. Any person who, either with knowledge of its unlawfulness or, un- 
aware of its unlawfulness by reason of reckless disregard of fact or law— 

“(1) Does or causes or suffers to be done any act prohibited by or declared to 
be unlawful in this chapter ; 

“(2) Or omits or fails to do any act required to be done in this chapter, or 
suffers such omission or failure, shall upon conviction thereof be punished for 
such offense, for which no penalty (other than a forfeiture) is provided in this 
chapter, by a fine of not more than $10,000 or by imprisonment for a term not 
exceeding one year, or both; except that any person, having been once con- 
victed of an offense under this section, who is subsequently convicted of violat- 
ing any provision of this chapter punishable under this section, shall be punished 
by a fine of not more than $10,000 or by imprisonment for a term not exceeding 
two years, or both.” 

This phrasing includes not only all intentional wiretappers whom Congress 
meant to include, but also subjects to punishment expressly those who violate 
the law in a reckless manner and who are presently covered only impliedly by 
long-standing rules of judicial interpretation of regulatory statutes. 

Should the subcommittee decide to utilize any of the proposals here expressed, 
I should be glad to be of further assistance on the drafting of such a bill. 


Pror. JAMES O. MurpocK, THE GEORGE WASHINGTON UNIVERSITY Law ScHOOL, 
WASHINGTON, D.C. 
DECEMBER 19, 1958. 
Hon. THoMAs C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
U.S. Senate, Washington, D.C. 


Deak SENATOR HENNINGS: In reply to your letter of October 2 regarding your 
study of wiretapping, eavesdropping, and the Bill of Rights, you have before 
your committee the age-old problem of working out a compromise between the 
rights of the public to be protected from exploitation by the individual and the 
rights of the individual to be protected from oppression by the public through its 
agency, the Government. 

The vast majority of good citizens shed few tears when the criminal element 
is denied the use of public utility communications free from surveillance. There 
is the further problem of protecting the Nation’s security against espionage and 
treason. 

Believing that your committee is dedicated to the preservation of the Nation 
and law and order, the benefit of doubt in resolving the age-old compromise 
between the one and the many should go to the protection of the many. There 
should be reasonable safeguards for the individual to prevent abuse by officials 
where there is not probable cause to believe that an offense is being committed. 

Sincerely yours, 
JAMES O. MuRDOCK. 


Pror. Hupert E. NELSoN, UNIVERSITY OF Kansas City ScHoor or Law, 
Kansas City, Mo. 
NOVEMBER 6, 1958. 
Hon. Toomas C, HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
Washington, D.C. 


DEAR SENATOR HENNINGS: Thank you for the recent transmission to me of the 
publications in connection with your subcommittee’s hearings in regard to wire- 
tapping and eavesdropping. 

My own views are pretty much in accord with those expressed by Dean 
Wigmore in volume 8 of the third edition of his treatise on “Evidence,” pages 
51-52, to the effect that wiretapping need not be prohibited and that use of 
responsible administrative supervision and employment of a warrant may 
adequately protect the citizen. Law enforcement properly requires wiretap- 
ping in rather rare situations, and civil liberties can be protected by following 
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analogies to search and seizure authorized by warrants. Only unreasonable 
searches and seizures are undesirable. I lean favorably toward those statutes 
providing for ex parte judicial action authorizing wiretapping. I am inclined 
to doubt that the situation could very often be such as to make permissible 
wiretapping without some predetermined judicial sanction or that there are 
strong analogies to situations where a warrant can be dispensed with in making 
arrests or seizing of tangible goods. Nor do I believe that sufficient safeguards 
exist by arguing that while fruits of illegal wiretapping should come in as eyi- 
dence that the procurers of the illegal evidence should be directly punished for 
their trespasses. 

I realize here ig nothing novel or startling, but most of law lacks these quali- 
ties, and the old concepts are not necessarily tarnished or outmoded. 

Respectfully yours, 
Husert E. NELson, 
Professor of Law. 


Pror. PauLt OBERST, UNIVERSITY OF KENTUCKY, COLLEGE oF Law, 
LEXINGTON, Ky. 
DECEMBER 10, 1958, 
Senator THomas C. HENNINesS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
US. Senate, Washington, D.C. 


Dear SENATOR HENNINGS: I want to thank you for sending me a copy of the 
hearings before your subcommittee on wiretapping, eavesdropping, and the 
Bill of Rights. Although I am much interested in this problem as a teacher 
on constitutional law I have not done any research on this particular problem 
which would enable me to add anything to the excellent statements of persons 
with particular competence in this field, which you have collected in your hear- 
ings and appendix. 

Your subcommittee report does an excellent job of bringing together the im- 
portant materials necessary for an informed judgment in this field, and I note 
that it was all done without the benefit of a traveling circus or television cov- 
erage. I think your report is in the highest traditions of a Royal Commission 
to investigate matters for the British Parliament, and I hope that more con- 
gressional committees will follow your good example. 

If I can contribute nothing to your study I can at least thank you for the 
work you are doing and for sending me a copy of the study. It seems to me 
that the development of modern electronic devices and the urge for security have 
been twin engines impelling us far away from the basic constitutional principles 
involved in the privilege against searches and seizures. I hope we can get back 
to fundamentals. 

Yours sincerely, 
Pavut Oxserst, Professor of Law. 
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Pror. Frep Ropett, YALE UNIversiry ScHoot or Law, New HAvEN, Conn. 


OcrToser 13, 1958. 
Hon. THomas C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
U.S. Senate, Washington, D.C. 


Dear SENATOR HENNINGS: My thanks to you for your letter and for the 
enclosed copy of the hearings of your committee on wiretapping and so forth. 
While, as you know, I should ordinarily like very much to be of assistance to 
you, this happens to be a subject on which I do not consider myself sufficiently 
competent to play the role of expert. By and large, my instinct is in total 
agreement with Justice Holmes’ “dirty business” slant; hence, I am strongly for 
such restriction of the official use of wiretapping as can be reasonably imposed 
in these times. From what I know of his views I am practically certain that 
1 would second Professor Westin’s recommendations—even though, were I draft- 
ing any proposal myself, I should probably be somewhat stricter than he. 

I am aware that this note may be of very little help to you—but, again, I 
dislike the too common business of self-expression on matters concern which 
one is not fully informed. 

Most sincerely, 
Frep RODELL. 


Pror. Howarp R. Sacks, NORTHWESTERN UNIVERSITY SCHOOL oF Law, 
CuHIcago, ILL. 
DECEMBER 22, 1958. 
Hon. THomAs C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
U.8. Senate, Washington, D.C. 


Deak SENATOR HENNINGS: I apologize for the delay in replying to your 
letter of October 2, 1958, asking for an expression of views regarding legal or 
constitutional questions raised by wiretapping and eavesdropping. I have not 
had the time, unfortunately, to prepare anything specific for your subcommittee. 
I am, however, enclosing a copy of an article I have written which discusses 
the wiretapping and eavesdropping problem at pages 744-746. I hope that this 
material is not too late for your purposes. 

If I can be of further service, please call on me, and I would again like to 
apologize for the delay in replying to your communication. 

Sincerely yours, 
Howarp R. Sacks, 
Associate Professor of Law. 








Reprinted from the NORTHWESTERN UNIVERSITY Law REVIEW 
Vol. 52, No. 6, January-February, 1958 


Federal Civilian Employees Security 
Program: An Analysis of the Wright 
Commission Report 
By Howard R. Sacks* 


E Report of the Commission on Government Security (com- 
monly referred to as the Wright Commission Report, after its 
Chairman, Loyd Wright)! covers ten separate security programs, 
as well as some important security issues, e.g., changes in the 
legal status of wiretapping and in the Attorney General’s List. 


* * * * * - * 


There is one other problem in connection with confidential in- 
formants that deserves mention. What will be done in cases where 
the information is obtained by mechanical means, e.g., wiretapping 
or detectophones and other eavesdropping equipment? With regard 
to wiretapping, the Report tells us that “a great deal of vital 
information on the subversive operations of both individuals and 
groups has been uncovered through the wiretapping technique.”!2 
The investigative agency might often attempt to categorize infor- 
mation so obtained as being supplied by a non-identifiable “regu- 
larly established confidential informant.” This would be proper in 
situations where the wiretapping operation was continuing, and 
important security information was being obtained. However, 
where the tapping had ceased, the agency might nevertheless 
attempt to avoid disclosure of the tapping because supplying infor- 
mation so derived to the loyalty tribunal probably constitutes a 
violation of section 605 of the Federal Communications Act.!!* If 
it is a violation, it might render the information inadmissible in the 


* Associate Professor of Law, Northwestern University. Assistant to the Depart- 
ment Counselor (later General Counsel), Department of the Army, 1953-56. Member, 
Department of the Army Security Review Board, 1954-55. B.A., Univ. of Minnesota, 
1941; LL.B., Yale, 1948. The author acknowledges with thanks the assistance af- 
forded him by Professors Nathaniel L. Nathanson, Ralph S. Brown, and Herbert 
L. Packer, who were kind enough to read and comment on the manuscript. 

1. Commission on GoveRNMENT Security, Report (1957) (hereinafter cited as 
Report). 

112. Id. at 627. 

113. 48 Srat. 1103 (1934), 47 U.S.C. § 605 (1952). In pertinent part, the statute 
reads as follows: “. .. no person not being authorized by the sender shall intercept 
any communication and divulge or publish the existence, contents, substance, pur- 
port, effect, or meaning of such intercepted communication to any person; .. .” 
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loyalty proceeding,'¢ as well as subjecting the investigating agency 
to unfavorable publicity for its illegal activity.1.5 +The Commission 
does recommend enactment of a separate wiretapping statute which 
would permit wiretapping in the conduct of security investigations 
upon express written authorization by the Attorney-General.14¢ 
Information so obtained could be disclosed to several categories of 
officials, and could be introduced as evidence in any criminal pro- 
ceeding involving prosecution for a security offense. But, whether 
the bill would be interpreted to legalize the disclosure of informa- 
tion obtained by wiretapping to a loyalty tribunal is questionable."!” 

With respect to information obtained through the use of detecto- 
phones and other eavesdropping devices, it is easy to conceive of 
cases where the investigative agency might likewise attempt to 
categorize information obtained from such devices as being sup- 
plied by a non-identifiable “regularly established confidential 
informant.” Suppose that the agency is using a new “bugging” 
device, capable of picking up conversations 1000 yards away. The 
agency might conclude that it does not wish to reveal the existence 
of the device at the loyalty hearing, for fear that counsel for the 
employee might insist upon an examination of the device, perhaps 
by experts called to testify in the proceeding, in order to determine 
its accuracy. One can readily understand such a conclusion, but 





114. Information obtained from proscribed wiretapping by federal officers is not 
admissible in a criminal proceeding in the federal courts, Nardone v. United States, 
302 U.S. 379 (1937), 308 U.S. 338 (1939), nor is evidence obtained by a state officer 
even without participation by federal authorities admissible in a federal court, 
Benanti v. United States, 78 Sup. Ct. 155 (1957). These cases rest on the power of 
the Supreme Court over the administration of justice in the federal courts, and 
are based on the theory that wiretapping cannot be stopped unless the fruits thereof 
are barred from use in criminal proceedings. In the case of administrative pro- 
ceedings, however, no sueh supervisory power exists, so long as constitutional pro- 
visions are not violated. Since wiretapping has been held not to violate either the 
fourth or fifth amendments, Olmstead v. United States, 277 U.S. 438 (1927), it 
would appear that the Supreme Court would have no basis on which to directly 
forbid a loyalty tribunal from considering information derived from wiretapping. 
However, it might be possible to extend the doctrine of Rea v. United States, 350 
U.S. 214 (1956), so as to accomplish this result indirectly. In the Rea case the 
Supreme Court held that a federal court can enjoin a federal officer from intro- 
ducing into evidence in a state court proceeding articles obtained by the officer 
under a search warrant which did not comply with the federal rules requirement 
for such warrants. Could not a federa! court similarly enjoin a federal employee 
seeking to introduce information obtained from wiretapping at a loyalty hearing? 
The rationale of such an action would be the same as that underlying the Nardone 
and Benanti cases. 


115. Criminal penalties are provided for violation of section 605; see 47 U.S.C. § 501. 

116. Report 629-30, 735-36. 

117. The fact that the bill specifically permits use of disclosure of information 
obtained from an Attorney-General-authorized tap “in any criminal proceeding be- 
fore any court, grand jury, or court martial of the United States for the prosecution 
of an offense against the security of the United States” (Report 735) lays the 
foundation for the argument that since the general prohibition against wiretapping 
remains in effect, information obtained from even a tap authorized by the Attorney- 
General cannot be disclosed in any other type of federal proceeding. While the 
Commission bill also authorizes the disclosure of such information to the President, 
the National Security Council, and executive agency department heads, it is at least 
doubtful whether this grant would be interpreted to permit any of them to disclose 
the information to a loyalty tribunal. 
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the question remains: How can we be sure the device did pick up 
precisely what the investigative report states as fact; unless some- 
one beside the investigative agency checks the reliability of the 
device, or listens to a recording of the conversation as picked up 
by the device? I do not mean at all to imply that the agency would 
falsify the information, but I am raising the possibility that a 
garbled or distorted pick-up might be interpreted by different 
people in different ways. Finally—and this applies to wiretapping 
as well as “bugging’”—even if the report of the conversation ig 
accurate, this does not guarantee that the identification of the 
participants is equally accurate. For all these reasons, I believe 
that the problem of the “mechanical informant” needs more care. 
ful study than was apparently given it by the Commission.''* 





118. The problems raised by the use of “mechanical informants” may be soluble, 
in part, by review of investigative agency head certifications regarding 


disclosure of information supplied by, or the identity of, “regularly established 
confidential informants.” See pp. 742-43 supra. 
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Pror. HELEN SILVING, UNIVERSITY OF PUERTO Rico LAW ScHOOL; VISITING 
LecrureR, YALE Law ScHoot, NEw HAvEN, CONN. 


STATEMENT ON WIRETAPPING, EAVESDROPPING, AND THE BILL oF RIGHTS 


Wiretapping, eavesdropping, narcoanalysis, and use of the lie detector are all 
instances of infringement upon man’s spiritual integrity, and should be treated 
as a group.’ All such devices should be barred in legal proceedings, for they 
are incompatible with basic principles of our system of government. 


OUR DISTINCTIVE NOTION OF DEMOCRACY AND HUMAN DIGNITY 


Today, all systems of government claim to be “democratic” and to protect the 
dignity of man. They differ, however, in defining “popular government” and 
“human dignity.” Man’s image of his government and the government’s image 
of man, as bearer of dignity, differ in Western democracies and in so-called 
“people’s democracies.” 

The official Communist doctrine is “dialectical materialism.”* Categorically 
rejecting philosophical idealism as “bourgeois ideology,” Communist doctrine 
proclaims as an essential tenet that reality is objectively given and fully acces- 
sible to knowledge. Man, as part of such general objective “nature,” is undi- 
versified and simple. As a mere product of economic conditions, he is a mass 
man. In a Communist society, he is assumed to be completely integrated in 
his government. He has no interests other than, or conflicting with, those of 
the government.* 

We, on the other hand, believe in man’s spiritual individuality, complexity, 
and uniqueness, and in diversity and change in men. We believe that man 
and not the government is the “measure of all things.” Indeed, we deny that 
there is any official governmental epistemology, science, art, religion, etc. We 
do not expect man to conform to a preconceived “governmental” ideology but 
rather endeavor to make government adjust itself to man. For to us govern- 
ment is a means to an end—man—and not vice versa. Nor do we feel that we 
have a moral right to sacrifice any man to government or the “community,” 
which is but a symbol standing for a plurality of men. Moreover, we assert that 
government occupies only a limited sphere in man’s life and must never absorb 
him totally. 

This image of man comprises “every man,” including the colloquially so-called 
bad man.‘ To us, this very description has an objectionable connotation. Since 
we do not demand absolute conformity, we do not see in a man who committed 
a crime an “enemy of the people” or a “class foe.” There is no “outlawry” in 
modern Western democratic law. Crime is a human problem we face as u 
matter of necessity. We deal with it to the extent that necessity commands, 
“necessity” being confined to the needs of self-preservation—to be sure, broadly 
construed. Nor must we ever take our “right to punish” for granted. Since this 
very right is in constant need of justification, it cannot be deemed paramount tu 
the means we employ in our efforts to find and punish the culprit." Government 


1For a discussion of narcoanalysis and the lie detector in criminal a and argu- 
ments against their use reference is made to my article on “Testing of the Unconscious in 
Criminal Cases,’’ 69 Harv. L. Rev. 683 (1956). 

2Jt is a strange doctrine of human dignity that denies man even the choice of a philo- 
sophical belief of his own. 

On the doctrine that there is no conflict of interest even between the accused in a 
criminal trial and the State see, e.g., Polan-Haraschin, Book Review, in Patistwo i Prawo 
(Warsaw 1958), No. 3, 490, at 491. 

*In the criminal law doctrine of civil law countries the concept of the “criminal type” 
or “type of criminal” has been elaborately discussed within the context of the so-called 
criminal law of the actor. The latter was expected to replace the conventional “criminal 
law of the act,’’ which attaches punishment to the specific criminal act that has been com- 
mitted and to that act alone rather than to the personality or personality type of the 
criminal. The slogan that criminal law must reach “not the act but the actor” (v. Liszt), 
which at first expressed a sincere concern with the problem of crime and punishment (see, 
e.g., Erik Wolf, “Von Wesen Des Taeters,” in Recht und Staat, No. 87, 1 pointing to the 
need fon psychological understanding of the person we punish, without at the same time 
abandoning the legality principle), was carried ad absurdum by the National Socialists, 
who undertook to punish people for what they are rather than for what they do. In 
civil law countries the criminal law of the actor is yielding ground to the legality principle. 
Studies of actor typés were made in Italv narticnlariv bv Ferri, in Germanv by Mezger or 
a recent discussion of this trend see Bettiol, Diritto Penale (Palermo, 3d rev. ed. 1955), 
pp. 487 et seq.; for a good summary of the problems involved see Juan del Rosal, La Per- 
sonalidad Del Delincuente En La Técnica Penal (Valladolid, 2d ed. 1953). 

®On the need to limit excessive efficiency in punishment see Louis B. Schwartz, “On Cur- 
rent Proposals To Legalize Wiretapping,” 103 U. of Pa. L. Rev. 157 (1954). 
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itself being a means and not a Leviathan engulfing its subjects, its choice of 
means is most significant. In this choice there is revealed the true nature of q 
system of government.’ Government must not employ the same methods as does 
the criminal. It should not steal from the thief or defraud the defrauder. Par. 
ticularly where it assumes the dubious right to punish, it must have “clean 
hands.” 

In permitting governmental wiretapping, eavesdropping, lie-detector methods 
and narcoanaylsis, government both forfeits its own dignity and violates the 
dignity of man. Dissenting in Wolf v. Colorado,’ Mr. Justice Murphy suggested 
that illegally obtained evidence must be excluded, for exclusion is the only 
effective means of deterring violations. A more fundamental objection to 
use of such evidence flows from recognition that a government which entraps, 
taps wires, or eavesdrops has lost its moral right to punish.’ 

Wiretapping, eavesdropping, narcoanalysis, and the use of lie detectors are 
incompatible with the notion of the dignity of man, as conceived in modern 
Western democratic law. The dignity of man is a dynamic and not a static 
concept. It evolves today against the background of modern thought and is not 
confined to historical tradition. It is not an attribute of the reasonable, the 
rational, or the “good” man alone. Nor is it a composite of detached rights or 
incidents, patterned after the property concept. It is rather an attribute of the 
total complex personality of man, physical as well as spiritual, rational as well 
as irrational, applicable in all areas of legal life in which personality may assert 
itself—civil, criminal, administrative, and constitutional. Thus, the dignity con- 
cept of tort law, for instance, may serve as a pattern for dignity at constitu- 
tional law and vice versa.’ In fact, except to the extent that a limited well- 
defined paramount sovereignty interest of the State may be shown to exist, it is 
inconsistent to recognize a personality right at private law while denying it at 
constitutional law. The unity of the personality concept in all legal fields may be 
best realized when reading Mr. Justice Brandeis’ dissent in the Olmstead 
case”™ against the background of his thought on the “right to be left alone” at 
tort law." The steady growth of the personality concept at private law permits 
the forecast of a similar development in constitutional law. It is significant 


* We believe in self-criticism and in the self-limitation of government. Nor do we claim 
to be omniscient. ‘When we punish a man, we are at the same time aware of the fact that 
he has been found guilty by a process of limited human judgment. Communist doctrine 
regards this admission as a weakness. In the realm of procedure, the official Communist 
theology, whereby reality is fully accessible to knowledge, denies the obvious truth that the 
process of judicial fact finding can reach at best a very high probability but never a cer- 
tainty of the facts in issue. ishynski’s dectrine on the subject has been elaborately cited 
in recent years in Poland. Schaff, “Process Karny Polski Ludowej’ (1953). See par- 
ticularly pp. 363 et seq. Schaff vigorously criticizes our distrust of witnesses. It is due 
to such distrust, he says, that bourgeois procedure must resort to lie detectors and hypnosis. 
With this approach the author contrasts the Communist “trust” in witnesses, eventually 
concluding his exhortation by stating that, of course, “in evaluating the testimony of a wit- 
ness great importance should be attributed to the ascertainment of the witness’s class 
origin,” Schaff, op. cit., 385 et seq., 389. It is worth noting that description of the evi- 
dentiary metliods of western democracies is presented in such a manner (without a single 
citation) as to induce belief that in our courts lie detectors and hypnosis are routine 
devices. Of course, it is difficult to determine whether this presentation is based on plain 
ignorance or on a purposeful distortion of facts. 

* 338 U.S. 25, 41, at 44-46 (1949). 

*See Mr. Justice Roberts’ concurring opinion in Sorrells v. United States, 287 U.S. 4865, 
at = ican” and Mr. Justice Holmes’ dissent in Olmstead v. United States, 277 U.S. 438, 
at 468 (1928). 


® For instance, art. 2 of the Constitution (Basic Law) of the Federal Republic of Ger- 
many of 1949, granting a “general personality right,’’ has been interpreted as also appli- 
eable in all other fields of law, particularly tort law. Enneccerus-Nipperday, Allgemeiner 
teil des buergerlichen rechts 293 (14th rev. ed. 1952). 

277 U.S. 438, 471, at 483-484. 


1. Brandeis and Warren, The Right of Privacy, 4 Harv. L. Rev. 193 (1890). 
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that in all Western countries the personality concept has grown in private law 
py way of a natural process of evolution and not merely by conscious legislative 
action.” This indicates response to a community need and to a cultural trend. 


—— 


22 In the United States ‘‘the right to an inviolate personality” grew out of the protection 
of the “ right of property in its widest sense.” Brandeis and Warren, supra, at p. 211. 
An “ever-widening meaning attached to the conception of property” was used to extend 
“equitable jurisdiction for the protection of human dignity and peace of mind.’ Chafee, 
The Progress of Law, 34 Harv. L. Rev. 388, at p. 407 (1921). More recently, personality 
rights are being recognized independently of the property concept. The Restatement of 
Torts, vol. IV, at p. 399, specifically recognizes the independent existence of “the interest 
in privacy.” Sec. 867 includes as subject of protection man’s “interest in not having his 
affairs known to others.” Among the statutes which afford protection to een 
rights, sec. 43 of the Civil Code of the State of California of 1872, as amended, West's 
Annotated California Code (Stats. 1953, c. 604, p. 1849, sec. 1), entitled “General Per- 
sonal Rights,” deserves notice. For a collection of cases see Nizer, The Right of Privacy, 
A Half Century’s Developments, 39 Mich. L. Rev. 626 (1941). 

The French Civil Code does not specifically mention any personality rights. Protec- 
tion of such rights has been based on two general peeves? that is, articles 6 and 1382 
of the Code. he former prohibits contracts which are contrary to public order. It has 
been interpreted to be applicable to contracts which violate personality rights. See Report 
of the Commission de Réforme du Code Civil, Travaux, 1950-51, p. 31. Article 1382, 
imposing liability for damages caused to another, has been interpreted also to apply to 
moral damages, including damages resulting from violation of diverse personality rights. 
(For examples see Planiol-Traité Pratique de Droit Civil, vol. 6 (1952), pp. 768-771, 
and see cases cited in note 5 at pp. 756-757. (Personality rights are also protected by 
special statutes. 

Art. 28 of the Swiss Civil Code, generally granting injunctive relief to —— whose 
personal interests have been illegally violated, was specifically devised to facilitate exten- 
sion of personality rights by way of judicial discretion. See Egger, Kommentar zum 
Schweizerischen Zivilgesetzbuch (sec. rev. ed. 1930), vol. I, pp. 236-237. Among thes al 
statutes granting damages for violation of such rights, see particularly art. 41, Swiss 
Code of Obligations, granting recovery for torts committed, intentionally or negligently 
and for damages caused intentionally in a manner violating public policy. 

In Germany, sec. 823 of the Civil Code imposes liability for illegal violation of another 
person’s life, body, health, A cheer or another right. {The phrase “or another 
right” has been originally interpreted restrictively. RGZ 51, 369 (1 ). But in course 
of time relief was granted in an increasing number of instances on the basis of particular 
statutes. See F.A.G. vy. Hugo von Hoffmansthal. RGZ 113, 414 (1926) : Kaiser Wilhelm II 
y. Piscator, decision of the Kammergericht Berlin of July 13, 1927 (Juristische Wochen- 
schrift 1928, 363). Sec. 826 of the Civil Code, granting damages for injury caused in a 
manner violating the bonos mores, was also used as basis for relief, RGZ 57, 427 (1904). 
A comprehensive personality right has been held to have been introduced by the Constitu- 
tion of the Federal Republic of 1949, which is being re as directly applicable in 
all fields of private law. See, e.g., Dr. M. v. “D. W.” Verlags GmbH, decided 7 the 
Bundesgerichtshof One Senate): on May 25, 1954 (BGHZ 13, 334),; ‘WwW. W. v. B., 
decided by the Bundesgerichtshof (First Senate) on Nov. 26. 1954 (BGHZ 15, 250). The 
last cited decision held that Cosima Wagner possessed in her diary, beyond a property 
right, also a personality right, which she could transfer independently of her tangible 
property estate. ‘The court said: “The interest in choosing a yereen to be entrusted with 
the care over one’s ain estate may be entirely different from that obtaining in the 
choice of a successor for his estate in property.” 

Arts. 1 and 2 of the basic law, proclaiming protection of man’s dignity and of the right 
to a free development of his personality, have been held to bar any secret recording of 
conversations without consent of the person concerned, to render the ree thus recording 
the statements of another as liable in damages within the meaning of sec. 823, Civil Code, 
and to impose upon him the duty to return the record, even though a report of the conver- 
sation has been made part of a file in a criminal prosecution. Decision of the Bundes- 
gerichtshof (Sixth Civil Senate) of May 20, 1958 (reported in 11 Neue Juristische Wochen- 
schrift 1958, 1844). (he court said: 

“The protection accorded to the general personality right nts to man in his inner 
{spiritual} personality sphere the freedom and self-determina on which is due to him and 
which is essential to the development of personality. ‘This also includes man’s authority 
of determining himself whether his words shall be accessible solely to his conversation 
= pet to a particular group or to the public, and, a fortiori, whether his voice shall be 

ed on a record.” 

While, as a matter of custom, certain expressions in the field or routine business com- 
mence (e.g., stock exchange notations) are and may be transmitted without special per- 
mission of the ppeteet this does not apply to private conversations, in which the particular 
personality of the speaker is expressed, so that he has a right of being able to conduct the 
conversation freely, without embarrassment and without a feeling of distrust and sus- 
a. The peculiarity of conversational argument consists in the fact that much is 

ne said with undue stress, in anger, merely occasionally and transitorily. 

“It would lead to a decisive atrophy of man in his personality expression were the par- 
ticipant in a conversation to fear that without his knowledge every version of his talk, 
even the tone of his voice with all its Harities and imperfections may be committed to 
— for discourse of man with his fellow man, inherent in human nature, would 

arred.” 
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While both in the United States and in civil law countries constitutional law 
lags behind tort law in recognizing man’s spiritual personality,” once the essentia] 
unity of the personality concept in constitutional law and in private law is 
realized,“ a revision of constitutional thought must follow. Indeed, the use of 
recordings in courts as well as judicial use of narcoanalysis and lie detectors 
are at present the subject of vigorous debates in Switzerland and in Germany,” 
as well asin this country. 


1% On the constitutional develonment in civil law countries see “Report on the Status of 

Foreign Law” prepared by the gh ge of Congress, in Background Materials on Wireta 
ing, Eavesdropping, and the Bill of Rights, appendix to hearing of May 20, 1958, pt. IV, 
earings before the Subcommittee on Constitutional pigate of the Committee on the Judi- 

ciliary, U.S. Senate, 85th Cong., 2d sess., pursuant to S. Res. 234 (1958), at pp. 157-186, 

%4 Compare supra, notes 9 and 12. 

15 Lie detectors and narcoanalysis have been barred in France, Germany, and Switzerland, 
With regard to France and Germany see my article, cited supra, note 1. In Zurich, Swits. 
erland, the Chief Prosecutor’s Office, in a circular of Jan. 1954, instructed the district 
prosecutors to refuse consent to use of narcoanalysis or alcohol by experts in order to 
obtain from the persons subjected to peychiet4 examination statements regarding the 
subject matter of criminal prosecution. 50 Schweizerische Juristen-Zeitung 51 (1954). 

Schaumann, Persoenliche Freiheit und neue Strafuntersuchungsmethoden im amerikan- 
ischen und schweizerischen Strafverfrahren, in Strafprozess und Rechtsstaat 129, at 141 
(1956), expresses regret that the firm position of rejection which has been generally taken 
in Switzeriand with regard to nacroanalysis and the detector is not paralleled by a 
similar position with regard to wiretapping, in spite of the objectionable invasion of the 
privacy of innocent persons it involves. e points out that Justice Brandeis already in 
1928 recognized the close connection between wiretapping, nacroanalysis, and lie detectors 
use and with prophetical insight predicted the invention of the last-mentioned devices 
and the danger they entail. 

However, although the law as to wiretapping regrettably permits far-reaching invasion 
of privacy, opinions, even judicial, are not uniform, and thus the prospect of reform is not 
entirely foreclosed. A briew report on recent developments follows (I regret that some of 
the information below is derived from secondary sources, such as articles and book reviews). 

In a leading decision, Staatsanwaltschaft des Kantons Basel-Stadt gegen Generaldirek- 
tion der Post-, Telegraphen-, und Telephonverwaltung, BGE 79 IV 179, the Swiss Federal 
Tribunal held on Dec. 9, 1953. that upon request of a cantonal judge-investigator, the 
Post Office Department is bound to apply censorship measures to incoming and outgoing 
post, telegraph, and telephone communications of persons not involved in a criminal pro- 
ceeding, without being entitled to inquire into the substantive justification for such meas- 
ures, provided that procedural jurisdiction and legality of the alle grounds for applying 
the measures are present and provided that these grounds must indicate the relationship 
that exists between the person concerned and the criminal proceeding for which informa- 
tion is sought. In the case at bar there was reason to believe that two fugitives against 
whom warrants of arrest had been issued on charges of several property crimes (fraud. 
forgery, and embezzlement) were in contact with the person concerned and it was hoped 
that censorship would lead to their capture. This decision was severely criticized by Prof. 
Hans Huber of the University of Berne in Das Post-, Telegraphen-, und Telephongeheimnis 
und seine Beschrinkung fur Zwecke der Strafrechtspflege, 51 Schweizerische Juristen- 
Zeitung 165 (1955). Professor Huber pointed out particularly that by denying the postal 
administration the right to inquire into the substantive justification of the request and to 
challenge its constitutionality, the last vestige of protection of the person whose rights were 
thus infringed upon without his knowledge was abandoned. He advocated, as a require- 
ment of the rule of law, prohibition against any such measures in the case of third parties 
and drew attention to the fact that other fundamental consitutional rights of such 
parties, such as that of personal freedom, inviolability of domicile, are not subject to a 
similar limitation. 

The Obergericht of Berne had held on Feb. 21, 1949 (cited in Pfenninger, Des Tonband 
im schweizerischen Strafverfahren, 54 Schweizerische Juristen-Zeitung 281, 1958), that the 
secret recording of a conversation between the accused and his alleged accomplice in the 
office of the judge-investigator, conducted in the absence of an official in a situation where 
the participants of the conversation believed to en oF full privacy, was not admissible in 
evidence, concealment of the ae being a false representation in the course of a 
questioning (Einvernahme), prohibited by the criminal procedure of Berne. The court 
said that such recording without knowledge of the accused belongs to the investigation 
methods which to be sure, are common in totalitarian countries, but are unworthy of a 
government of laws. In a simultaneously ponds trial of a case having political impli- 
eations (the Woog case in Zurich), the defense demanded that records prepared by two 
policemen, concealed in a room adjoining that in which a directorate meeting was held, of 
the transactions of that meeting be struck from the evidence. While admitting the testt- 
mony of the po. the Zurich court excluded the records. On the other hand, the 
Obergericht of Tessin, on May 9, 1957, held admissible a recording of telephone conversa- 
tions as proof that a participant had committed an attempted election bribery, the ground 
advanced by the court being that exclusion of such evidence would he incompatible with 
the free evaluation of the evidence (cited in Pfenninger, supra, at 283), It may be sig- 
nificant to mention that this decision is based on a misconceived notion of free evaluation. 
As correctly pointed out by Dr. Gsovski of the Library of Congress (supra, note 13, at p. 
159), free evaluation pertains to evaluation rather than to admissibility of evidence. How- 
ever, the misconception that evidence obtained by ethically objectionable methods must 
be admitted in the interest of free evaluation has influenced the development of the law in 


civil law countries. But notice the view expressed in the authoritative German KMR 
Kommentar Zur Strafprozessordnung 220 (3d rev. ed., 1954), that evidence secured in 
violation of such fundamental rights of the accused as to render its admission incompatible 
with the rule of law is barred. 
In recent years the issue of recording was enlarged to cover also the problem of admissi- 
~~ of recording court proceedings and, as thus enlarged, was discussed by the German 
nstit 


ute for Promotion of Public Affairs (Institut zur Férderung éffentlicher Angelegen- 
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UNDECIDED CONSTITUTIONAL ISSUES 


tutional objections to wiretapping were not exhausted in Olmstead ¥. 
siosed- tates. * oe two objections were raised and disposed of : the — 
and seizure provision of the fourth amendment and the privilege agains self- 
incrimination of the fifth amendment. The question of violation of ane, peosess 
within the meaning of the fifth amendment remained open. T ° Sopeas eS 
analysis is believed to have shown that governmental wiretapping violat ' -~ 
process. Nor has the issue of “free speech” been resolved. Wiretapping inva es 
freedom of speech, in the sense of freedom to choose the addressee of one’s 
Wpuce the ninth amendment has never been successfully invoked in sone 
tional litigation as a principal issue,” reference is made to it in conjunction wit 
the fifth and first amendments. Wiretapping invades due process and freedom of 
speech in a peculiar novel manner ; namely, by use of newly discovered devices 
unknown to the framers of the Constitution and the amendments. All discus- 
sion of wiretapping, electronic eavesdropping, of narcoanalysis and the lie de 
tector proceeds on the assumption that invasion by the Government of personality 
rights by such devices is permissible unless there is a specific limitation based on 
a particular provision of the Bill of Rights barring such invasion. But the 
phlosophy of enumerated governmental powers, expressed in the ninth amend- 
ment, rather requires a positive showing by the Government that it does possess 
the power it asserts and that such power is not one of those “retained by the 

le.” 

Omevival of the philosophy of retention of power by the individual is essential 
at a time when the progress of humanities lags far behind the progress of science, 
so that we may be soon unable to prevent complete absorption of individual 
existence by scientific devices as implements of Government control. That 
limitations upon governmental power by the several specific amendments are 
not sufficient to guarantee freedom of the individual in all his personality ex- 
pressions, evinces from the strange disproportion between the constitutional pro- 
tection accorded to physical integrity and that assigned to spiritual integrity, 
perhaps best shown by comparison of Rochin v. California ™ and Irvine v. Cali- 
fornia.” It might be instructive to conduct a public opinion poll to verify the 
proposition that pumping a man’s stomach shocks the conscience of the com- 
munity to a greater degree than does planting an electronic lisening device in a 
man’s bedroom in order to overhear his conversations with his wife for an ex- 


heiten, founded in 1948 upon American initiative and since continued). in its meeting held 
on Nov. 16-17, 1956, attended by 70 experts (the lectures and discussions of that meeting, 
published under the title, ‘““Tonbandaufnahmen.” Zulissigkeit und Grenzen Ihrer Ver- 
wendung im Rechtsstaat, 1957, reviewed in Pfenninger in 53 Schweizerische Juristen- 
Zeitung 350, 1957), and by the Swiss Criminal Law Association (Schweizerische Krim- 
inalistische Gesellschaft) in its meeting of Mav 31-June 1, 1959. (On this meeting see 
Pfenninger, Das Tonband, etc., supra.) From these meetings and prior publications it ap- 
pears that the opinions of experts are widely split. In Switzerland Pfenninger and Graven 
support admission of wiretapping, while Noll advocates its complete exclusion on the und 
that it violates the accused’s mat not to incriminate himself and certain testimonial privi- 
leges. District Attorney Aeppli has drawn a distinction between use of the device in the 
office of the judge-investigator and ee or eavesdropping outside official quarters, 
where it violates testimonial privileges. ernman os of the device also assert that 
evidence thus obtained does not fall within any of the established methods of proof (view, 
document, questioning). Apparently, the German group reached the compromise solution 
(my information is derived from Pfenninger’s review, which is not very clear on this point) 
that such measures should be admissible “when, after conscientious examination. they 
appear to be necessary for the protection of interests of paramount weight” (iiberwiegend 
berechtigte Interessen ). 

In the light of the fact that recording of proceedings and secret recording and wiretap- 
ping of the accused’s conversations are treated both in Germany and in Switzerland as 
related subjects, it may be interesting to note that the German undesgerichtshof (First 
Criminal Senate), held on Feb. 8, 1957 (BGHSt. 10, 202), that every participant in a trial 
(defense counsel in the case at bar) is entitled to decline having his statements recorded, 
without giving any reasons therefor. This right, in the court’s opinion, is implicit in the 
general personality right granted by arts. 1 and 2 of the basic law. 

% Cited supra. note 8. 

™ The Supreme Court of the United States has given positive recognition to this amend- 
ment by way of a dictum in United Public Workers v. Mitchell, 330 U.S. 75, 94 (1947). 

#342 U.S. 165 (1952). 

347 U.S. 128 (1954). 
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tended period of time.” Perhaps, technically, the search and seizure provision 
of the fourth amendment warrants such distinction between physical coercion 
and eavesdropping on the private thoughts which a man communicates to his 
wife. If so, that provision is no longer adequate to cope with the frightening 
threat which our scientific age presents to man’s privacy and peace of mind. 

It is submitted that the need for protection is greater against invasion by wire 
tapping than against conventional search and seizure and that it is greater 
against invasion by electronic eavesdropping than against infringement by 
wiretapping. This hierarchy of protection needs evinces from the relative magni- 
tude of the respective infringement. A search and seizure conducted within 
constitutional limits normally affects only one person, that person against whom 
there is a reasonable ground for belief that he has committed or is committing 
a crime. It is not continuous and is in due course brought to the attention of 
the person concerned who thus has an opportunity to challenge infringement, 
if any. The violation of constitutional limitations also becomes known to the 
public and invokes reaction of public opinion. Wiretapping necessarily involves 
any innocent caller and indeed may place him in a situation of unwarranted 
suspicion. It is and mostly remains secret. It is not incidental but extends over 
a long period of time. It is necessarily a “fishing expedition”’—a term which 
has become a byword in the law of search and seizure. Yet, as against wire 
tapping, a person still has one recourse, however tenuous; he can abstain from 
telephoning. Even this recourse is unavailable against eavesdropping. 

I should like to draw attention to the impact of the very fact of knowledge 
or rumor within a community that governmental wiretapping or eavesdropping 
is admissible.” Such knowledge or rumor generates an atmosphere of anxiety, 
which may reach far beyond the actuality or the frequency of the practice. Nor 
does it affect only those who have something to hide. It tends to destroy 
spontaneity of human relations, indeed, generally, the joy of life, which the 
fathers of our constitutional thought have adequately described as “pursuit of 
happiness.” * Freudian psychology has shown how fear may affect man’s total 
personality, how its experience, even incidental, may shape a human life. The 
Supreme Court has pointed out the evil of permitting the creation of a psycho- 
logical atmosphere in which each and every member of the community begins 
to fear the ominous “knock at the door.” ™ The atmosphere created by admitting 
wiretapping and eavsedropping is more frightful, precisely because the wiretap 
and the eavsedropping are never heard but always suspected. It is a grave re 
sponsibility indeed to introduce such source of general fear into our society. 


THE PRIVILEGE AGAINST SELF-INCRIMINATION 


On the dissenting side in the Olmstead case were such giants of our legal 
thought as Justices Holmes and Brandeis. The former actually based his 
dissent on the demand for dignity in government. The latter emphasized re 
spect for human dignity. Many believe that if the issue had been raised to- 
day for the first time, it would be decided otherwise than it was decided in 
1928. I should like to draw attention to a point which seems to be significant 
for the construction of the privilege against self-incrimination. 

In the Olmstead case, Chief Justice Taft emphasized: ‘Here we have testi- 
mony only of voluntary conversations secretly overheard.” * The issue not 
sufficiently considered is the meaning of the term “voluntary” as applied to 
the privilege. In recent discussions in Switzerland and in Germany” the 
argument has been advanced that admission of secret recordings of conversa- 
tions of the accused is a violation of his right not to testify against him- 


» “Tt is strange doctrine that keeps inviolate the most mundane observations entrusted 
to the permanence of paper but allows the revelation of thoughts uttered within the sanc- 
tity of private quarters, thoughts too intimate to be set down even in a secret diary, or 
indeed, utterances about which the common law drew the cloak of privilege—the most con- 
fidential revelations between husband and wife, client and lawyer, patient and physician, 
and penitent and spiritual adviser.” Mr. Justice Murphy, dissenting in Goldman v. United 
States, 316 U.S. 129 (1042). , 

21 Among my most ea recollections of the first days of the National Socialists’ 
— of Austria is that of the rumor that they were putting secret microphones into 
elephones. 

2“The makers of our Constitution undertook to secure conditions favorable to the pur- 
suit of happiness. They recognized the significance of man’s spiritual nature, of his feel- 
ings and of his intellect.” Mr. Justice Brandeis, dissenting in Olmstead v. United States, 
supra, note 8. 

ee Wolf v. Colorado, supra, note 7. 

™ Cited supra, note 8, at 464. 

% See supra, note 15. 
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self and may be a violation of testimonial privileges of certain witnesses 
as well. Professor Pfenninger of the law faculty of the University of Zurich 
expressed the view™ that since the persons concerned are unaware of the 
recording or wiretap, the element of compulsion is lacking. But even he 
nad to admit that certainly conversations between the person charged with 
crime and his attorney must be protected. In Irvine v. California,” there 
was undoubtedly violation of a similarly important testimonial privilege. 
This raises the broader issue of whether the term “voluntary” can be prop- 
erly used without regard to the particular situation in which a statement is 
made. Certainly, a statement may be “voluntary” with regard to a particular 
addressee but not with regard to another. It may be argued that a confes- 
sion, admission against interest or a waiver of privilege ought to be “free” 
or “voluntary” not merely in the sense of absence of positive physical or 
psychological coercion but in the ordinary legal sense, meaning “free” in knowl- 
edge of conditions. 


IS GOVERNMENTAL WIRETAPPING NECESSARY ? 


Many thoughtful scholars believe that, apart from constitutional and legal 
objections to the use of governmental eavesdropping and wiretapping, no suf- 
ficient showing has been made that resort to these practices is unavoidable 
or necessary.” Examples usually relied on in support of the practice repre 
sent extremes, for which public approval of drastic measures might be readily 
obtainable, whereas courts deal mostly with crimes the nature of which does 
not seem to warrant use of such measures. Attorney General Jackson (later 
Mr. Justice Jackson) used as illustration the case of a kidnaper at large, 
for whose identification and capture the Attorney General had authorized 
wiretapping,” and Professor Pfenninger referred to u similar case in Ger- 
many.” But our landmark cases on wiretapping deal with conspiracy to 
violate the National Prohibition Act, since repealed” and smuggling and 
possession of smuggled alcohol.” One might very well argue that the evil 
fought in these cases was less serious than the remedy used. The crimes 
in issue in several of the other cases decided by the Supreme Court, us- 
ing the mails to defraud insurance companies and conspiracy so to do,” con- 
spiracy to violate section 29(b)(5) of the Bankruptcy Act,” illegal possession 
and transportation of distilled spirits without tax stamp,” were hardly of such 
nature as to justify recourse to an act in itself criminal to bring the cul- 
prit to justice. To be sure, opium selling,” robbery ” and extorition by threats 
to life™® are crimes involving human life, health and safety. However, ex- 
cept perhaps in Rathburn, nowhere has there been any clear showing that 
the measure resorted to was a uniquely apt device or, indeed, the only means 





*® Pfenninger, Das Tonband im schweigerischen Strafverfahren, supra, at 283. 

# Cited supra, note 19. 

% Schwartz, supra, note 6, at 159-161; Donnelly, “Comments and Caveats on the Wire 
Tap ing Controversy,” 63 Yale L. Jour. 799, 805-806 (1954). 

earings before the Committee on the Judiciary on H.R. 2266 and H.R. 3099, 77th 
Cong., Ist sess., 16-20 (1941). 

* Tielemann, in Stuttgart, had abducted a 7-year-old boy, Joachim Groener, and stran- 
glied him on the same day. The body was found on April 22, 1958. Tielemann, neverthe- 
less, telephoned the child’s father, promising to deliver the child alive against ransom. 
Mr. Groener, acting in cooperation with the police, said that he did not have the money 
but would procure it. Tielemann’s subsequent telephone conversations with Mr. Groener 
were recorded and the records broadcast with the request that the | p4 identify the 
voice. Four hundred telephone messages were received in response to the request. Seven 
of them led to the identification of Tielemann. When arrested, he confessed and com- 
mitted suicide. Reported in Pfenninger, supra, 284. It may be interesting to note that 
in this erse, not the substance of the conversation but a voice identification led to solu- 
tion of the crime. 

% United States v. Olmstead, supra, note 8. 

7 aicer v. United States, 302 U.S. 379 (1937) ; Nardone v. United States, 308 U.S. 
338 (1939). 

“eee v. United States, 308 U.S. 321 (1939) ; Goldstein v. United States, 316 U.S. 114 
). 

* Goldman v. United States, 316 U.S. 129 (1942). 

% Benanti v. United States, 355 U.S. 96 (1958). 

% On Lee v. United States, 343 U.S. 747 (1952). 

* Schwartz v. State of Teras, 344 U.S. 199 (1952). 

% Rathburn v. United States, 355 U.S. 107 (1958). 
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of capturing the criminal or necessary to avoid impending danger other than 
the general danger implicit in leaving a criminal at large.” 

Where there is impending danger of a serious evil that cannot be averted 
except by use of wiretapping or eavesdropping, the ordinary rules of criminal 
law on “necessity” afford ample grounds for resort to such remedies, notwith- 
standing their inherently criminal nature.” If authorities keep within these 
rules, wiretapping will never be used unless the danger to be averted is clear 
and present. Also disproportion between the seriousness of the threatening 
evil and that of the remedy used will be avoided, for an act does not qualify 
as one of “necessity” unless it is based upon a proper weighing of the interests 
involved. In the situation described by Attorney General Jackson,” there was 
no need for special legislation authorizing wiretapping, provided that the kid. 
naper at large endangered human life and that he could not be otherwise ap- 
prehended. On the other hand, the State’s interest in punishing does not afford 
a basis for a “necessity” action. Nor can “necessity” be relied on to justify 


routine procedures or long range practices. It is strictly limited to exceptional 
instances. 


CONCLUDING REMARKS 


As stated by Justice Holmes,” “legislatures are ultimate guardians of the 
liberties and welfare of the people in quite as great a degree as the courts.” It 
is to be hoped that as guardian of our liberties the Congress will enact legisla- 
tion barring all electronic eavesdropping, wiretapping, narcoanalysis and lie de 
tector use by Federal officers or persons acting under Federal authority and ex- 
cluding admission in Federal courts of evidence obtained by any person by use 
of such devices. With regard to wiretapping, Congress has the power—and it 
is hoped that it will use it—to prohibit any activity of any persons, including 
State agents, which interferes with the freedom of telephone conversation.* 
An independent agency should be entrusted with prosecution of violations. In 
conclusion, I should like to refer to the powerful dissents in the Olmstead case, 
Said Mr. Justice Hughes: “ “A dissent in a court of last restort is an appeal 
to the brooding spirit of the law, to the intelligence of a future day.” 


*It has been said that in crimes committed by telephone a is a most appro- 
priate means of detection. However, since crimes normally committed by telephone can 
be also committed by other means, there is reason to assume that wiretapping will not 
deter commission of the crime but at most make it more difficult. Once governmental 
wiretapping becomes institutionalized and generally known, hardened criminals will 
resort to alternative methods. On the other hand, since the telephone facilitates com- 
mission of certain types of crimes, it would seem advisable to introduce legislation making 
the use of the telephone, as the use of mails, in prepetrating crime or a particular ty 
of crime a separate offense and making the use of the telephone an aggravating factor tn 
certain existing crimes. 

“A typical instance of an act held excusable because committed in a state of neces- 
sity, cited in the old books, is pulling down a house to prevent a fire from spreading. 
For citation see Glanville Williams, “Criminal Law’’: The General Part § 178 at p. 570, 
note 14 (1953). On the general law of necessity see also Perkins on “Criminal Law” 
847 et seq. (1957): Clark & Marshall, “A Treatise on the Law of Crimes’ 322-325 
(6th ed. Wingersky 1958). 

The civil law recognizes a very far-reaching exemption from punishment for acts com- 
mitted in a state of necessity. In the above cited decision of the Bundesgerichtshof of 
May 20, 1958 (see supra, note 12), the court indeed expressed the belief that a secret 
recording may be justified as a self-defense or a self-defense-like measure, for instance, 
in the case of extortionary threats. It also pointed out that in a special situation “extra- 
statutory necessity” (sacrifice of an interest of a lesser value to save one of a higher 
value, excused in Germany by judicial legislation); may lead to exculpation of a person 
using such measures in defense of a higher interest. The court emphasized, however, 
that since a secret recording bears the imprint of entrapment and unfairness, the excuse 
must be limited strictly to exceptional situations. 

“ Compare supra, text at note 29. 

42 Missouri, K. & T. Ry. Co. v. May, 194 U.S. 267, 270 (1904). Cited also in Perkins 
v. Lukens Steel Co., 310 U.S. 113, 131 (1940). 

# Should it be found imperative to legalize wiretapping or eavesdropping within narrow 
limits, it may be advisable to devise a measure of securin —— of the person 
whose rights are thus curtailed in his absence and without his knowledge. Such measure 
might be appointment of a curator absentium, to whom notice of proposed wiretappin 
or electronic eavesdropping must be given and who would appear before the court an 
present arguments in opposition to the grant of an order for the use of such devices. In 
emergency cases in which a court order cannot be secured in advance, a hearing should 
be required to be held after use of the measure to determine its necessity or good faith 
belief in such necessity as well as the need for its continuation. (The curator might be 
charged with the duty of prosecuting violations. It is very much hoped, however, that 
no legalization of any of the mentioned measures will be found necessary. 

I should like to add that legislation prohibiting application of lie detectors, narco- 
analysis and similar devices as condition of employment, public or private, within the 
area of interstate commerce is ae desirable. 

“ Hughes, “The Supreme Court of the United States” 68 (1928). 
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Pror. George A. SPIEGELBERG, NEw YorK UNIverRsITY Law ScHoo1, 
New York, N.Y. 
FEespruary 4, 1959. 
genator THomMAsS C. HENNINGS, Jr. 
Chairman, Subcommittee on Constitutional Rights, 
U.S. Senate, Washington, D.C. 


Deak SENATOR HENNINGS: Thank you for your letter of October 2, 1958, which 
invited my views on the legal and constitutional issues which are raised by 
present-day methods and uses of wiretapping and eavesdropping. I have delayed 
answer until I had an opportunity rather fully to review the whole subject. 
I trust the delay has not been so long as to render my views useless to your 
committee. 

The problem may be broken down into the following five areas: 

1. Wiretapping (by tap or other electronic eavesdropping device) by 
United States and State officials. 

2. Wiretapping by private persons. 

3. Electronic eavesdropping on nontelephone conversations (‘“bugging’’) 
by officials. 

4. Such eavesdropping by private persons. 

5. Secret recording of conversations (telephone and otherwise) by one of 
the parties to the conversation, or eavesdropping with the consent of one 
party. 

The first area seems to be the one you are most concerned with, and I shall 
deal first with it, thereafter discussing the others more briefly. 

Wiretapping (including the use of any electronic eavesdropping device) by 
United States and State officials should not, in my opinion, be absolutely pro- 
hibited, but should be subjected to strict controls. I would advocate amendment 
of 47 U.S.C. 605 to approximate more closely the standards which have been 
laid down by the courts for searches and seizures. On the other hand, I think 
Congress should add protections to those set forth in the adjudicated cases by 
laying down stricter requirements for obtaining court orders and by prescribing 
more severe sanctions against abuses. 

The preliminary constitutional question is whether Congress has power to 
regulate State procedures for authorizing wiretapping and for using tapped 
materials. It seems clear enough that Congress may provide for Federal court- 
orders and may prescribe procedural and evidentiary safeguards for the obtain- 
ing of such orders. Since wiretapping has been held constitutional on formal 
historical grounds (Olmstead v. U.S., 277 U.S. 438), it is more difficult to justify 
regulation of State court orders. If Olmstead is correct, one could not rely on 
section 5 of the 14th amendment, which permits Congress to legislate in order to 
secure 14th amendment rights. 

In my opinion, there is doubt whether the Olmstead case was correctly decided 
and it might well be overruled if the issue were squarely presented today. Con- 
gress also has broad powers to prescribe the conditions under which interstate 
communications may be interfered with. (Similarly, for intrastate communi- 
cations, under Weiss v. U.S. (308 U.S. 321)). Therefore, there is a reasonable 
constitutional basis for legislation along the line here suggested and regulatory 
legislation may well be justified. The question of congressional powers may then 
be left to the courts for final decision. 

As for the safeguards themselves, the four most significant are: 

(1) judicial hearings before legal wiretaps are made; 

(2) limitation of the purposes for which legal wiretapping may be per- 
mitted ; 

(3) control of recordings of tapped conversations so as to prevent such 
abuses as extortion ; and 

(4) sanctions for violations. 

A sine qua non, in my opinion, is a judicial hearing before any tap is made; the 
standards, moreover, should be much higher than those prevalent in New York 
under its court-order system. Informers should be questioned by the judge in 
chambers; minimum standards of relevant and competent evidence should be 
required for petitions, and stiff penalties for perjury should be enforced. The 
statute should also provide that only a court of general jurisdiction may grant 
orders. 

On the other hand, I think that Federal legislation should leave to the States 
the question of limiting purposes for which wiretaps may be made. If public 
opinion were more ready for it, I would recommend limitation of wiretaps to 
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cases involving national security. This would confine the practice to the areg 
where it is probably most necessary, and eliminate most legalized abuses by 
State and local police. It would also solve the States’ difficult problem of defin. 
ing the classes of State crimes for which tapping should be permitted. But I do 
not think that public opinion would tolerate a ban on the use of wiretapping by 
State and local officials; so it seems desirable to permit tapping for such crimes 

as State law may permit. 

The recordings of tapped conversations, however, must be guarded with the 
greatest care, for they represent a substantial danger to civil liberties. Extor- 
tion and unwarranted loss of privacy must both be prevented. All tapes should 
be turned in to the highest officer of the body which does the tapping (normally 
the chief of police) ; and he should be held directly accountable to the court 
— has authorized the tapping. This requirement should be written into the 
statute. 

I am also sympathetic to the idea of using a central room of the sort used in 
England and proposed in New York. I do not see how such centers can be pre- 
scribed practically by Federal legislation, however, and I think this problem must 
be left to the States. I would also reject Mr. Alan Westin’s proposal that all 
tapes be turned in to the FCC, partly because it is not practical and partly be 
cause it would lead to its own forms of abuse. 

Sanctions should be severe, but practically applied. I do not think that 
illegally obtained wiretaps should be excluded from evidence. Since the State 
should not lend its processes to such methods, however, I think that an official 
who has illegally obtained a wiretap should be subjected to immediate dismissal 
with loss of all rights stemming from his position, including pension rights. 
The use of a wiretap in evidence, moreover, should not be permitted unless the 
official who obtained it is identified in court. 

Though the Federal Government cannot require the dismissal of State officials, 
I think that the States should be encouraged to adopt a similar procedure. This 
might be accomplished by providing Federal criminal penalties for State officials 
violating the statute, except where State law has provided for dismissal of State 
officials who tap wires otherwise than as provided for in this act. Where State 
law does not so provide, moreover, illegally obtained wiretaps should be inadmis- 
sible in Federal courts and perhaps alsoin State courts. 

The recommended procedure would render moot the question in Goldstein y. 
U.S., 316 U.S. 114, where it was held that one not a party to an illegally tapped 
conversation has no standing to object to its introduction in evidence. In the 
event that an exclusionary rule is adopted, however, the Goldstein case should 
be specifically overruled by the statute. 

To conclude this point, I think that in all cases of illegal wiretapping, civil 
remedies should be explicitly provided. 

Qualifications to this rule should be made only for military personnel acting 
under otherwise proper orders. In that case, however, the officer who issued the 
order should be subjected to the same penalty as are civilian officials. 

Turning now to the question of private wiretapping, I would say briefly that 
it should be absolutely forbidden. Both civil and criminal liability should be 
provided by statute. 

The problem of electronic eavesdropping on nontelephone conversations, cf. 
On Lee v. U.S., 343 U.S. 747, should be thoroughly studied. Such eavesdropping 
by U.S. and State officials must be subjected to the same controls as are suggested 
for wiretapping if citizens are to receive proper protection, though the On Lee 
ease raises doubts as to whether Congress may constitutionally so legislate for 
the States. Since interstate communications are not involved, moreover, the 
constitutional problems are more difficult here than those discussed above in con- 
nection with State court orders. I, nevertheless, think that the constitutional 
questions are sufficiently open to reasonable dispute that such a statute may be 
justified. When the oral conversation, moreover, is that of a speaker on a tele 
phone, whose words are intercepted by a microphone or related device, I think 
that the interception may clearly be regulated. In other words, I suggest that 
Goldman v. U.S., 316 U.S. 129, be overruled by legislation. 

As to private eavesdropping on oral conversations, I think this falls clearly 
within the police powers of the States. I do not think that Congress may con- 
stitutionally legislate in this area. 

My final point has to do with interceptions, eavesdropping, and recording 
when one of the parties has consented. I think that entrapment should be 
prevented, and to that extent, I would revise the “no person not being authorized 
by the sender” clause of 47 U.S.C. section 605, overruling in part Rathbun v. U.S. 
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955 U.S. 107. I would make it unlawful to intercept when permission is given 
with intent to entrap. 

On the other hand, I approve the general reasoning of Rathbun; it is my view 
that a person may properly allow others to listen on his extension phone. I 
think moreover that one may properly make a secret recording of a conversation 
to which he is a party. As stated above, unless the conversation is by phone, 
Congress has not the power to regulate such a recording in any event. 

These, then, are my views on the legal and constitutional questions involved 
in your study. I hope that they may prove to be of some assistance and I 
would be pleased if you would send me the record of your subsequent hearings. 
Please feel free to call on me again if you think I could contribute to your work. 

Sincerely, 
GeorcE A. SPIEGELBERG. 


Pror. Victor J. STONE, UNIVERSITY OF ILLINOIS LAW ScHOOL 


JANUARY 6, 1959. 
Senator THOMAS C. HENNINGS, Jr., 
Chairman, Subcommittee on Constitutional Rights, 
U.S. Senate, Washington, D.C. 


DeaR SENATOR HENNINGS: I was honored by your letter of October 2, 1958, 
inviting comment on legal or constitutional questions raised by wiretapping and 
eavesdropping. Although I claim no expertise in these matters, I do maintain 
a lively interest in the companion problems of the maintenance of constitu- 
tionally guaranteed rights, and, in those areas where the Constitution does not 
guide us, the maintenance of decency in the relations between citizens and their 
Government, and among citizens themselves. 

I do not think that the major problems here are problems of constitutional 
law. Until the Olmstead case is overruled, we must operate upon the premise 
that the Constitution says nothing about wiretapping by governmental officers. 
I think that the case was wrongly decided. The Constitution does not speak 
with regard to the technology of 1789 alone. Nevertheless Olmstead stands, and 
perhaps governs electronic or mechanical eavesdropping other than wiretapping. 

Rather clearly, the Constitution does not authorize or condemn like activities 
by private citizens. 

There are several issues regarding what should, on policy grounds, be the 
scope of permissible wiretapping and eavesdropping. First, I think that just 
about all commentators agree that private perpetration of either practice should 
be made unlawful, and should be penalized with sufficient severity to deter the 
practice. Physical invasion of property is remediable under the civil law and 
punishable by the criminal law. Electronic and mechanical invasions are equally 
odious. I should advocate, therefore, that the appropriate legislatures, Federal 
and State, provide sufficient civil remedy and criminal penalty to deter private 
invasions, whether they be physical or electronic. 

With regard to wiretapping by law enforcement officers, I think that there are 
at least two problems. First of all, it is a shameful state of affairs that those 
enrusted with law enforcement should be such flagrant violators of the law. The 
spectacle of police envaging in borderline or plainly illegal activities is de 
moralizing and detracts from respect for law and order. 

The foregoing does not deal with the scope, if any, which should be accorded 
to legalized wiretapping or eavesdropping. I am not attracted by any compromises 
suggested by hairsplitting distinctions as to who is a “sender” under section 605 
of the Communications Act, nor by straining to reach one construction or another 
of the conjunctive “and” used in the same section. Both caller and called usually 
expect the conversation to be private. Divulgence is a serious aggravation of 
interception, but it cannot be expected that one who has expended the sub 
stantial time and money necessary to tap will hesitate to divulge what he 
learns. 

I confess some doubt as to my convictions on authorizing wiretapping. My 
doubts have been articulated in a report by the Chicago Bar Association’s Civil 
Rights Committee, dated and approved by the association’s board of managers 
on April 29, 1954. I also concur with the remarks of the attorney general of the 
Commonwealth of Pennsylvania, Mr. McBride, made in the hearing before your 
subcommittee on May 20, 1958. 
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Yet I am beset with doubt as to whether or not extraordinary threats to public 
er personal security may not at some time justify wiretapping by law enforce. 
menut officials. In the kidnapping situation, for instance, where the law enforce. 
ment officers know that a crime has been committed and will in all probability be 
furthered by use of a specific telephone, the values of privacy should yield, 
Reasonable belief that a known crime can be detected by a tap on a specific 
telephone for a limited period may justify authorization of this means under 
appropriate procedural safeguards. Nevertheless, I must certainly agree with 
the Chicago Bar Association that the case for permitting wiretapping under any 
condition must be made by those who wish to doit, and it must be a very strong 
ease. If such a case should be made, procedural safeguards listed in the afore- 
mentioned report should still be employed. 

The question of how to police the police remains an unanswered one. Prose. 
cuting officials simply do not enforce the law against law enforcement officers, 
I do believe, however, that Federal officers, unless authorized by Federal law, 
should be stripped of immunity to State prosecution for violation of State laws 
prohibiting wiretapping, and that State officers might be prosecuted for violation 
of the Federal Communications Act. I believe furthermore that legislation 
should be enacted providing penalties for unauthorized wiretapping by anyone, 
even Federal law enforcement officers. 

Sincerely yours, 
Victor J. STONE, 
Associate Professor of Law, University of Illinois. 


Pror. JoHN F. Sutton, Jz., UNIVERSITY OF TExAS LAW SCHOOL, AUSTIN, Tex. 


NOVEMBER 12, 1958. 
Hon. THomas C. HENNINGS, JR., 


Chairman, Committee on Constitutional Rights, 
Senate Building, Washington, D.C. 


Dear Sire: Belatedly I wish to acknowledge receipt of, and thank you for, the 
material you forwarded to me by your letter of October 2, dealing with wire- 
tapping, eavesdropping, and the Bill of Rights. 

I found this material quite interesting, and hope to study it in some detail. 

I presume you were so kind as to forward this material to me because of my 
interest arising from the facts that I taught criminal law last year and that I 
served for several years as an agent of the FBI. I appreciate the opportunity 
to state my views on these important subjects ; however, I hesitate to do so at this 
time since I have I have not formulated any definite conclusions or opinions. 
Having viewed the subject both from the viewpoint of an FBI agent interested 
not only in enforcement of criminal laws but in the protection of the country 
from espionage and sabotage, and from the viewpoint of a law professor inter- 
ested in constitutional rights under the criminal laws, it seems to me that there 
is a much greater public necessity for permissive wiretapping and eavesdropping 
in connection with safeguarding the country from its enemies, than in connection 
with more mundane criminal law problems. 

Sincerely yours, 


JOHN F. Sutton, Jr. 


Dr. H. FRANK Way, JR., Diviston or SoctaL SCIENCES, UNIVERSITY OF CALIFORNIA, 
RIVERSIDE, CALIF. 


NOVEMBER 20, 1958. 
Mr. CHARLES H. SLAYMAN, J2R., 


Chief Counsel and Staff Director, 
Subcommittee on Constitutional Rights, 
U.S. Senate, Washington, D.C. 


Dear Mr. SLAYMAN: Thank you for your kind attention to my letter of 
October 9, and in particular for placing me on the mailing list of the subcom- 
mittee. 

While I was at Cornell University I did my doctoral dissertation on the fourth 
amendment and I then became interested in the problem of wiretanning. My 
investigation of the history and development of the fourth amendment led me 
to the conclusion that Justice Taft made a strictly literal interpretation of the 
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amendment in the Olmstead case. I think a careful reading of the case will 
show that he believed that physical invasion was a necessary element of a search 
under the amendment, this in face of the fact that in the very first Supreme 
Court case on the fourth amendment, Boyd v. United States, the Court held that 
a subpena duces tecum could constitute a search and thus come within the 
limitations of the amendment. Of course there is no physical search in such a 
case and the Court emphasized then that the purpose of the amendment must 
always be kept clear and that is the protection of personal privacy. 

However, I doubt if the Court is inclined to overrule the Olmstead case and in 
the face of the executive interpretation of section 605 of the Commuu.cauons 
Act I think Congress should devise some type of workable statute which the 
executive agencies would be willing to live with. It is a sad commentary on 
constitutional government that an agency boldly announces its constant use of 
wiretaps. Perhaps the Illinois and Pennsylvania statutes will provide the 
necessary data to support my contention that wiretapping is not a necessary 
tool for effective law enforcement. I recall in Sir James Fitzjames Stephen’s 
“History of the Criminal Law of England” that an English civil servant observed 
that the reason why native Indian police used torture methods for law enforce- 
ment was because they were lazy, “* * * it is far pleasanter to sit comfortably 
in the shade, rubbing red pepper into a poor devil’s eyes, than to go about in the 
sun hunting up evidence.” 

I certainly hope the subcommittee will be able to come into the next Congress 
with some type of bill which will correct the weaknesses of section 605. 

Sincerely, 
Dr. H. Frank Way, Jr., 
Instructor, Political Science. 


Pror. JERRE 8S. WILLIAMS, UNIVERSITY OF TExAS SCHOOL oF LAW, AUSTIN, TEx. 


DECEMBER 1, 1958. 
Hon. THOMAS C. HPNNINGS, Jr., 


Senate Office Building, 
Wee’ %. 


DEAR SENATOR HENNINGS: In the matter of wiretapping and eavesdropping, 
you are tackling one of the most difficult problems in the entire span of Ameri- 
can liberty. You and your subcommittee are to be congratulated in undertaking 
this significant task. 

I believe that the immediate reaction of almost all persons except law enforce- 
ment officers is that both wiretapping and eavesdropping, whether done by 
private citizens or law enforcement officials, does not square with freedom. As 
Justice Holmes said in dissenting in the Olmstead case, wiretapping is a “dirty 
business.” But the private citizen is hampered in the evaluation of the use of 
such techniques by his lack of knowledge as to just how significant they are in 
the fight against crime, and indeed how much they have been abused by law 
enforcement officials. 

Some matters, it seems to me, are clear. Both wiretapping and eavesdropping 
in all their forms should be prohibited to all private citizens. The thought that 
one person could take it upon himself so to invade the privacy of another is 
inimical to all traditions of liberty. 

I believe that the same conclusion must be reached with regard to law enforce- 
ment officials in the matter of electronic eavesdropping, as distinguished from 
wiretapping. If eavesdropping were sanctioned, even under stringent controls, 
it would mean that a person’s entire life would be subject to complete surveil- 
lance without his having any knowledge of it. The danger to liberty from such 
a course is so obvious that it needs little comment. Surely liberty is worth the 
price of allowing some criminals to go unapprehended when the alternative posed 
by legalizing eavesdropping would make every citizen vulnerable to such an in- 
tolerable invasion of his privacy. Law enforcement officials were effective for 
many, many years without the aid of these modern eavesdropping devices. I 
believe they have been too willing to claim that their own irsdenuacies make 
the use of such devices necessary. I have more faith in the effectiveness of law 
enforcement personnel than that. 

The problem of wiretapping is, to my mind, the most difficult of all. Contrary 
to the situation in eavesdropping, here the criminal is using a modern scientific 
development in communication to make himself a more effective lawbreaker. 
To deny the right of public officials to wiretap under carefully controlled condi- 
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tions is to enable the criminal to benefit from the development of modern elec 
tronic communications, while at the same time denying the State the right 
effectively to counter this use. 

Yet, no matter how strict and careful the controls upon wiretapping, there is 
still the obvious element of secrecy which carries court-authorized wiretapping 
beyond the traditional limitations upon proper search. Search with a warrant 
involves notice to the individual being searched in person or in his quarters, In 
wiretapping there is no notice; the search is continuing and is surreptitious, 

I would like to say that all wiretapping should be outlawed. But perhaps a 
carefully controlled system comparable to, but more strict than, the issuance of 
search warrants might be justified. I simply do not have enough knowledge of 
the problems involved to take a firm position on this matter. I know that your 
subcommittee with all of its investigative facilities and with its proven ability 
can reach a proper reconciliation of the interests in this area. 

Perhaps the most important point I would like to make is that the present 
situation is intolerable. Using no more than a warped interpretation of 47 
U.S.C. 605, it is common knowledge that our law enforcement officials today are 
engaging in uncontrolled and illegal wiretapping. Here the concluding words of 
Justice Brandeis in his dissent in the Olmstead case are most apt: 

“If the Government becomes a lawbreaker, it breeds contempt for law: it 
invites every man to become a law unto himself; it invites anarchy. To declare 
that in the administration of the criminal law the end justifies the means—to 
declare that the Government may commit crimes in order to secure the convic- 
tion of a private criminal—would bring terrible retribution. Against that per- 
nicious doctrine this Court should resolutely set its face.” 

Of this I am sure, it is far more dangerous to continue the present situation 
where wiretapping is outlawed but, because the statute is loosely drawn, it is 
regularly engaged in by public officials than it would be to sanction wiretapping 
by public officials under carefully controlled conditions. I am confident that 
your subcommittee will come forth with a recommendation resolving this 
dilemma. 

I wish you every success in this important endeavour. 

Sincerely yours, 
JERRE S. WILLIAMS, Professor of Law. 


Pror. JOHN C. H. Wu, Seron HAL, UNIversrry LAw ScHoot, Newark, N.J. 


Apri. 27, 1959. 
Senator THomas C. HENNINGS, MJr., 
Chairman, Subcommittee on Constitutional Rights, U.S. Senate. 


Dear SENATOR: I have the honor to submit for your reference a copy of a 
paper on “Legal Aspects of Wiretapping,” prepared under my direction by three 
of my students in jurisprudence at the Law School of Seton Hall University. 
While I have directed their research, divided their tasks, and helped in coordi- 
nating their findings, the authorship positively belongs to them, not to me. 

The problem is so many-faceted and involves such a multiplicity of factors and 
values that the paper has taken us longer than we had expected. In reading 
over the paper, I feel that the authors have done their best and I do not find 
much to disagree with. Some parts may be too general to be of use to you, and 
other parts may be too specific to meet with your approval. But they have 
tried in their own way to steer between Scylla and Charybdis. Their research 
has convinced them more than ever what a brain-racking job it is to legislate. 
It also recalls to mind some words of Justice Holmes, that law is not like “doing 
the sums” but “painting a picture.” 

It is hoped that in spite of its inadequacies you, dear Senator, will accept the 
paper with a smile as indicating the opinion of a group of law students in the 
last year of their schooling. 

We are very grateful to you for sending us, through Mr. Charles H. Slayman, 
Jr., the additional copies of the “Background Materials.” 

With my warmest personal respects, I am, Senator, 

Sincerely yours, 
Joun C. H. Wu, 
Professor of Law, Seton Hall University Law School. 
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LEGAL ASPECTS OF WIRETAPPING 


(By Joseph S. Accardi, Michael I. Litvak, Thomas L. Yaccarino, seniors at the 
Seton Hall University Law School) 


DEDICATION 


To Dr. John C. H. Wu, without whose aid and guidance this paper 
could not have been written. 


Cuaprer I. History OF WIRETAPPING AND THE LAW As IT STanps Topay 


The basic problem with which this paper is concerned is whether evidence 
obtained by Federal law-enforcement officers by tapping telephone wires of an 
accused is admissible in criminal proceedings. This was the issue in the first 
case dealing with wiretapping by the U.S. Government. Olmstead v. U.S. (277 
U.S. 488 (1928)). The U.S. Supreme Court, by a vote of 5 to 4, affirmed the 
conviction and held that evidence obtained through the use of a wiretap was 
admissible and that such tapping does not amount to an illegal search or seizure 
prohibited by the fourth amendment. The fourth amendment provides: ‘The 
right of the people to be secure in their persons, houses, papers, and effects 
against unreasonable searches and seizures shall not be violated; * * *. 

The law relating to wiretapping is analogous, in many respects, to that relating 
to search and seizure. An understanding of the principal cases involving wire- 
tapping is impossible without a knowledge of the development of the law relating 
to the older and more general controversy to which the law of wiretapping is 

r. 
on basic concern of the fourth amendment was essentially to safeguard the 
people of the United States from governmental abuses under which they had 
suffered when the States were colonies under the dominance of England. Boyd 
y. U.S. (116 U.S. 616 (1886)). In Weeks v. U.S. (232 U.S. 383 (1914)), the 
rule adhered to by the Federal courts that evidence taken in an unlawful search 
and seizure may not be admitted, reached its final shape. The interdependence 
of the fourth and fifth amendments was later succinctly stated in Gregg v. U.S. 
(113 F. 2d 687 (C.C.A. 8th 1840) ), where the court said : 

“* * * the fourth amendment, restraining unreasonable searches, is histori- 
cally and logically connected with the fifth, which guarantees the privilege 
against self-incrimination ; so that evidence procured in violation of the former 
is inadmissible under the latter.” 

From the three above-mentioned cases it can readily be seen that if wire 
tapping had constituted an unlawful search and seizure, evidence of the contents 
thereof would be inadmissible in court. In 1920 the Supreme Court extended 
the so-called Weeks doctrine to include not only the illegally seized evidence 
itself, but also any evidence which was the product of leads obtained through an 
illegal search and seizure. Silverthorne Lumber Co. v. U.S. (251 U.S. 385 
(1920) ). 

Chief Justice Taft, in speaking for the majority, in the Olmstead case, said 
that in order to constitute an illegal search and seizure there must be a trespass 
to property. and so, seemingly made a distinction between tangibles and in- 
tangibles. He said that the fourth amendment protects only “tangible material 
effects,” and does not extend to impressions gained solely by hearing or sight. 
The Court distinguished from the instant case, the case of Gouled v. U.S. 
(255 U.S. 298 (1921)) in which the defendant therein objected to the admission 
in court of a private paper which had been surreptitiously taken from his office. 
The majority said that the Gouled case extended the prohibition of the fourth 
amendment to its extreme limit. In distinguishing the Gouled case, the Supreme 
Court said that there was an actual entry into private quarters of the defend- 
ant and a taking of a tangible thing, while in the principal case, there was 
merely an overheard conversation which the accused made voluntarily. It was 
felt that the fourth amendment should be construed in the light of what was 
deemed an unreasonable search and seizure when it was adopted and in a manner 
a would conserve public interests as well as the interests of the individual 
citizens. 

The Court further stated, in answer to the contention that the manner in 
which the evidence was obtained was unethical, that society would suffer and 
criminals would be given greater immunity than had been known heretofore, if 
there were imposed a standard which would forbid the reception of evidence if 
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obtained by other than nice ethical conduct by Government officials. In doing 
this the Court affirmed the common law rule concerning the admissibility of eyj. 
dence, i.e., all relevant evidence is admissible even though illegally obtained, 
unless the procurement of it was directly opposed to public policy as expressed 
by the U.S. Constitution or some Federal statute, 4 Wigmore, Evidence (2d eq, 
1923) 2183. 

Mr. Justice Holmes, in a dissenting opinion, said that wiretapping was a 
“dirty business” and further, that it is a “less evil that some criminals should 
escape than that the Government should play an ignoble part.” Mr. Justic6e 
Brandeis, in a separate dissent, said the fourth amendment protects man’s ip. 
dividual, personal security and further, that it is “immaterial where the physica} 
connection with the telephone wires leading into the defendant’s premises was 
made.” In a third separate dissenting opinion, Mr. Justice Butler maintained 
that wiretapping was in fact a “search” within the scope of the fourth amend. 
ment since it constituted a physical interference with the wires of a telephone, 
and furthermore, that if a wiretap was not within the letter of the amendment, 
it certainly was within the spirit of the guarantees protected by it. 

The legal status of wiretapping during this period was easily ascertainable: 
it was neither unconstitutional, nor a Federal crime, and the evidence obtained 
by wiretapping was admissible in Federal courts notwithstanding that State 
laws might make it an offense. 

Looking momentarily to antiwiretapping statutes of the several States, it is 
important to note that these State prohibitions are constitutional, and this would 
be true even if the Supreme Court, in Olmstead, had held that a wiretap con- 
stituted a violation of the fourth and fifth amendments. The fourth and fifth 
amendments are applicable to the Federal Government in Federal courts, but 
those same limitations were not imposed upon the States by the fourteenth 
amendment. Twining v. N.J. 211 U.S. 78 (1908) ; Palko v. Conn., 302 U.S. 319 
(1949) ; Rochin v. Cal., 342 U.S. 165 (1952). 

Between 1929 and 1931 several bills were introduced in Congress to prohibit 
wiretapping but they failed to become law, thus, the U.S. Congress did not 
proceed to act upon a problem which was soon to be more perplexing, the source 
of more legal confusion, and laden with a great deal of controversy in the 
future. 

In 1934, 6 years after the Olmstead case had been decided, Congress enacted 
the Federal Communications Act, 48 Stat. 1103. 47 U.S.C. 605 (1984). This 
statute was designed to amend the Radio Act of 1927. The Congressmen who 
introduced the bill declared that it was merely designed to transfer jurisdiction 
over radio, telegraph, and telephone to the Federal Communications Commission 
and that the bill, on the whole, was not intended to alter or change any existing 
law. (78 Cong. Rec. 10818 (1934).) The bill was passed with minor changes 
and included within its provision was section 605 which dealt with the inter- 
ception and divulgence of messages. The debate on section 605 was strangely 
silent; not one word was said about making evidence obtained by wiretapping 
inadmissible in evidence or about prohibiting wiretapping; nor was there any 
mention of the Olmstead case. (73 Cong. Rec. 4138, 8822-8837, 8842-8854, 
10304-10832 (1984) .) 

Section 605 provides: 

“No person not being authorized by the sender shall intercept any communica- 
tion and divulge or publish the existence, contents, substance, purport, effect 
or meaning of such intercepted communications to any person.” 

If, as those who introduced the bill contended the Federal Communications Act 
was merely to amend the Radio Act of 1927, it would be reasonable to give the 
same consistent interpretation to the terms used therein. However, one of the 
immediate problems to arise under the interpretation of section 605 was the 
effect of it upon Federal officers. The interpretation given to the Radio Act and 
the prohibitions stated therein were not applicable to Federal agents, while the op- 
posite conclusion was reached in the interpretation of the laneuage of section 605, 
in the first case to be decided under the Federal act. Nardone v. U.S. 302 US. 
379 (1987). 

The Supreme Court, in the Nardone case, held that section 605 prohibited the 
divulgence of the contents of intercepted messages, and consequently, Federal 
agents could not testify in Federal courts without violating the statute. The 
Court. in its decision. did not overrule the Olmetead cago tho ranean far thig 
being that in the latter, the Court interpreted the fourth and fifth amendments 
and their application to wiretapped evidence, while in the former, the Court 
based its decision solely on section 605. However, there is one outstanding simi- 
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larity between the two cases: in each, the Supreme Court weighed the same 
considerations i.e., it balanced the right of privacy against the conviction of the 


used. 

**Gonsiderable criticism was made of the Supreme Court’s decision in the 
Nardone case. Legislators and students of law voiced their opinions that the 
Court had read into the statute a provision which Congress had not intended to 
be included therein, and that the Court was guilty of judicial legislation (38 
Mich. L. Rev. 1097 (1940) ; 86 U. of Pa. L. Rev. 436 (1938)); (25 Minn. L. Rev 
gg2 (1941) ). In 1938 two proposals were made in order to overrule the Nardone 
decision, but neither one was adopted (H.R. 9898, 8. 3756, 75th Cong. 2d sess. 
(1988) ). The Court’s critics were especially annoyed at the refusal to exclude 
Federal officers from section 605. They maintained, in support of the Govern- 
ment’s contention, that section 605 merely extended section 27 of the Radio Act 
of 1927 to wire communications, and further, that section 27 was not applied to 
Federal agents, and testimony as to the contents of the intercepted radio mes- 
sages was admitted in court. See U.S. v. Harnish, 7 F. Supp. 305 (D. Me. 1934). 
These critics maintained that it was unlikely that Congress, in reenacting section 
2 of the Radio Act into section 605 of the Federal Communications Act, intended 
toalter the accepted meaning given to section 27, and to accomplish by implication 
aresult that had been expressly rejected in the past. 

After the Supreme Court revised the conviction in the Nardone case, the 
defendants were retried and again were convicted. Nardone yv. U.S., 308 U.S. 
338 (1939). The Supreme Court reversed the lower court’s decision and this 
time extended the prohibition of section 605. The Court held that section 605 
applied not only to ban direct wiretap evidence, but also such evidence which 
Federal officers obtained from intercepted leads, i.e., “the fruit of the poisonous 
tree.” This second Nardone decision provided a standard from which an 
accused could attack the evidence obtained against him. It was stated that 
it was the duty of the trial judge to determine what is and what is not infor- 
mation obtained derivatively through the interception of a telephone com- 
munication by means of a wiretap. The burden of proof is on the accused 
to prove to the satisfaction of the trial court that wiretapping was unlawfully 
employed ; after this is established, the judge must afford the accused the right 
to prove that the evidence used is “fruit of the posionous tree.” 

The language used by the Court implies that the accused should submit his 
proof prior to trial is possible, and it must not be a means of eliciting the 
Government’s case prior to the proper time. The trial judge is given an ex- 
tremely wide latitude of discretion in such instances, but, as the opinion pointed 
out, a system of government such as ours relies on the good sense, courage, and 
fairness of Federal court judges. 

An analogy may be drawn between the manner in which the Court extended 
the prohibition of section 605 to ban indirect evidence from a wiretap and the 
way in which the Court, in Weeks v. U.S., supra, extended the prohibition of 
the fourth amendment to ban evidence indirectly obtained by means of an 
unlawful search and seizure. 

The second Nardone decision left open a considerable number of problems, one 
of which was the admissibility of testimony of intercepted communications 
which were of a local, i.e., intrastate character, as distinguished from inter- 
state interceptions. This problem was resolved by the Supreme Court in the 
ease of U.S. v. Weiss, 308 U.S. 321 (19389). Until 1939 there was a conflict 
of decisions existing in the circuit courts on this issue. The third and sixth 
circuits had held that section 605 encompassed both interstate and intrastate 
communications. Sablowsky v. U.S., 101 F. 2d 188 (C.C.A. 3d 1988) ; Diamond 
v. U.S., 108 F. 2d 859 (C.C.A. 6th, 1938). The first circuit had held that section 
605 was restricted to interstate communications. Valli v. U.S., 94 F. 2d 687 
(C.C.A. 1st, 1938), certiorari granted. 303 U.S. 632 (1988), dismissed on motion 
of counsel for petitioners, 304 U.S. 586 (1938). The Court, in deciding the Weiss 
case, affirmed the third and sixth circuits in declaring that section 605 prohibits 
the interception of both interstate and intrastate communications by Federal 
officers or others acting under the authority or supervision of them. 

Congress has power to protect interstate commerce, and the power to regulate 
intrastate commerce is an applied power in pursuance of its express power. 
V.L.R.B. v. Jones and Laughlin Steel Corp., 301 U.S. 1 (1937); Houston, East 
and West Teras Ry Co., v. U.S., 234 U.S. 342 (1914). Thus. Congress has the 
power to regulate the interception of both interstate and intrastate telephone 
communications, and when section 605 was enacted, the word. “any,” as used in 
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“and no person not being authorized by the sender shall intercept any com. 
munication,” encompassed both interstate and intrastate communications, 

As to the second question raised in the Weiss case i.e., whether the subsequent 
consent of the sender permits the wiretapped communication to be admitteq 
into evidence, the Court said that section 605 implies voluntary consent at the 
time the interception is made, not consent upon the divulgence of the illegally 
obtained evidence which incriminates the person whose consent is sought to 
be obtained. Thus, it is seen that the protection against wiretapping which the 
Olmstead dissenters sought to enforce was extended, to an even greater extent, al} 
because of section 605 of the Federal Communications Act, which was hardly 
noticed at the time the act was passed by Congress. 

As a result of the cases decided under section 605, the status of wiretapping 
was a policy directly prohibiting the Government from the use of it. The Court, 
had, in effect, poured into the Federal Communications Act the fourth amend. 
ment. 

Since 1942, however, the Supreme Court decisions have narrowed the seem. 
ingly broad protection granted to defendants by the trend in the earlier inter. 
pretation of section 605. Thus, the Court decided in Goldstein v. U.S. (316 U.S, 
114 (1942) that one who is not a-party to an intercepted (tapped) telephone 
conversation has no proper standing to object to the use of such evidence by 
the Government in a Federal court. It was noted that while the interception 
and divulgence of the communication was nevertheless a violation of the act 
(sec. 605), this would not render the testimony or evidence inadmissible against 
a person who was not a party to the conversation. The inference may be drawn 
that the assertion of the right to object to the admissibility of such evidence ig a 
personal right, similar to the assertion of the constitutional right to freedom 
against unreasonable searches and seizures under the fourth amendment, and the 
freedom from self-incrimination, protected by the fifth amendment. Yet, there 
seems to be an inconsistency between the decision in the Goldstein case and the 
decision in the second Nardone case, in which the Supreme Court extended the 
prohibition of section 605 to “the fuit of the poisonous tree.” Certainly, the 
evidence held admissible in Goldstein was of such a nature. 

In the case of Goldman v. U.S. (316 U.S. 129 (1942) ) the Supreme Court again 
cut down some of the broad protection afforded defendants under section 605, 
by holding that consersations overheard by Federal officers by the use of such 
mechanical device placed upon a wall did not violate section 605, nor the fourth 
amendment. The Court refused to overrule the Olmstead case, while the dis- 
senters felt that the dissents given in the Olmstead case were applicable to the 
facts of Goldman v. U.S. The majority stated that the Olmstead case was the 
subject of prolonged consideration by the Supreme Court in 1928, and that no 
good purpose would be served by reappraising the arguments pro and con, and the 
conflicting views expressed therein. 

Up to this point no mention has been made of the penalty provision contained 
in the Federal Communications Act. Such a penalty is found in section 501 
which provides: 

“Any person who willfully and knowingly does or causes or suffers to be done 
any act, matter, or thing * * * prohibited or declared to be unlawful * * * 
shall, upon conviction thereof, be punished for such offense, for which no penalty 
(other than a forfeiture) is provided herein, by a fine of not more than $10,000 
or by imprisonment for a term of not more than 2 years or both (25) 48 Stat. 
1100, 47 U,S.C. 501 (1934). 

There have been very few cases decided under section 501 for the simple 
reason that there have been few prosecutions by the Federal Government against 
violators of that section. Since the more complicated problem of determining 
whether certain wiretapped evidence is admissible in a Federal court, little im- 
portance was given to the penalty provision of section 501. If there is to be 
further legislation on the subject of wiretapping, perhaps it would be more effec- 
tive than the present statute if a new section 501 were adopted, with “stronger 
1100, 47 U.S.C. 501 (1934). 

A case of novel impression was presented to the Supreme Court in 1957. 
Benanti v. U.S., 355 U.S. 96 (1957). It was there held that evidence obtained 
by means forbidden by section 605, whether by State or Federal officers, was 
inadmissible in a Federal court. It was noted that in setting out the prohibition 
of section 605 in express terms, Congress did not intend to permit State legisla- 
tion to contradict the public policy underlying it. While the Court recognized 
that the same type of evidence was held admissible in a State court where it had 
been obtained by State agents (Schwartz v. Texas, 344 U.S. 199 (1942) ), it recog- 
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nized that the Schwartz case did not indicate approval of the admissibility of 
such evidence in a Federal court. 

The latest case in which section 605 has played an important role is that of 
Rathburn v. U.S., 355 U.S. 107 (1957). The issue presented to the Court was 
whether the listening in of third parties on an extension phone in an adjoining 
room with the consent of only one of the persons to the communications consti- 
tuted an interception under section 605, which prohibits the divulgence of the 
contents of such a conversation. The Court answered in the negative. Chief 
Justice Warren, speaking for the majority, stated that an inference that can be 
taken from section 605 is that one who is entitled to receive a telephone communi- 
cation may use it for himself, or he may have another use it for him; that the 
conversation itself, is not privileged, and that one party may not force the other 
to secrecy by the use of a telephone. The Chief Justice further stated that the 
situation presented was the same if the party receiving the message had repeated 
the conversation to another person in the room. 

Mr. Justice Frankfurter, with whom Mr. Justice Douglas joined in a dissenting 
opinion, pointed out that section 605 speaks of “no person not being authorized 
by the sender * * *,” and since the majority of the Court permitted a third 
party to listen in with the consent of only one party, it was misinterpreting the 
plain meaning of that section. He refutes the idea that a police officer on an 
extension phone is the alter ego of a sender. 

After a careful consideration of the effect of these decisions the problem pre- 
sented is how does the law stand today as to what is allowed and what is not 
allowed. Many are against wiretapping and its admission into evidence because 
it invades one’s right of privacy, but they overlook the fact that much is allowed 
today which is very similar to wiretapping. 

The law presently admits evidence which is obtained by informers or by eaves- 
droppers at someone’s keyhole, window, or party line. Cohn v. State, 120 Tenn. 
61, 109 S.W. 1149 (1908); DeFore v. Smith, 67 Ore. 304, 136 Pac. 18 (1913). 
Information obtained by an officer concealed in a closet and evidence obtained 
by the installation of a recording device on the adjoining wall of a man’s office 
or hotel is also admissible. Goldman vy. U.S8., supra; Irvine v, Cal, 347 U.S. 128 
(1954). In Lee v. U.S., 343 U.S. 747 (1952) the Court allowed into evidence 
information obtained by a transmitter concealed on an agent’s person, and the 
Supreme Court has held that although the evidence is unlawfully seized, it is 
admissible in a Federal criminal proceeding to establish that the defendant lied. 
Walder v. U.S., 347 U.S. 62 (1954). 

The Supreme Court has made a distinction between these herein above- 
mentioned methods and wiretapping. The former have been approved and have 
been admitted into evidence, while the latter have been condemned and held 
inadmissible. 

As the law stands today, it does not stop or prevent people from tapping wires, 
as private individuals still make private use of it for personal gains. What 
in effect has really been stopped is the use of wiretapped evidence to enforce 
the criminal laws against those who have violated them. The law as it stands 
today, from the decisions rendered by the Supreme Court, protects those engaged 
in incriminating conversation from having such conversations reproduced in the 
courts. These decisions are really laying down rules of evidence. Thus, the 
violators of the criminal laws are given a free run of the communications system, 
but the law enforcement agencies are denied the power to confront these criminals 
with their telephonic communications. The law enforcement officers of the 
Federal Government are even denied a carefully restricted power to tap wires 
and then allow this evidence into court. 

The problem still exists as to what can be done to resolve the conflicting issues 
relating to wiretapping in the Federal courts. If something can be done, it is 
of the utmost necessity that it be done expeditiously. 


CHAPTER II. WIRETAPPING, RIGHT OF PRIVACY, CONSTITUTIONALITY 


Many people consider wiretapping as threat to privacy and to political free- 
dom. The late Justices Holmes’ and Brandeis and others have felt that the 
evils of wiretapping outweigh any possible public usefulness. 

While conceding that search and seizures are permissible under the restraint 
prescribed in the Constitution, they argue that wiretapping is likely to be much 





1It is to be noted that Justice Holmes called wiretapping in the Olmstead case dirty 
business partly because it was in violation of a positive law. 
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more undesirable activity because its use is not confined to specific items or 
purposes as a search can be, also because it does not discriminate as to whom 
it searches—everyone that phones on a tapped line suffers an invasion of 
privacy. 

To the protoganist of wiretapping, the preceding arguments are inconsistent 
with the present state of the law. To tap another’s telephone and to listen to 
the eonversation is clearly not a violation of section 605 of title 47 of the Uniteq 
States Code, for only when both an interception and divulgence are present is 
there a violation of that section. Nardone v. U.S., 302 U.S. 379 (1987). 

In point are many cases admitting evidence obtained by eavesdropping or by 
recording devices attached to an adjoining wall, Goldman v. U.S., 316 U.S. 199 
(1942). It is not clear how those who oppose wiretapping can make these 
methods of obtaining admissible evidence any less a dirty business than 
wiretapping. 

Section 605 then does not prohibit wiretapping. The invasion of the right of 
privacy is protected against merely by making the evidence which has been 
obtained inadmissible in our courts. Under our system of government, it is 
quite apparent that there is no interest or right which enjoys absolute protection, 
Freedom of speech and other rights considered inalienable do not enjoy absolute 
protection. One may not yell “Fire” in a crowded theater because of the clear 
and present danger doctrine. If a man uses his home as a spy nest, then agents 
armed with a search warrant can search his home or keep it under surveillance. 

It becomes apparent that when the exercise of rights and privileges are 
employed in such a manner as to constitute a threat to the community or to the 
country, then to that extent the interest of the law and order makes and 
requires inroads and limitations on the exercise of those rights and privileges, 
The protection of personal rights is the supreme law. However, all rights must 
be adjusted for the purpose of the common good. The common good in this 
case is the protection of the system which safeguards these rights. The right 
of privacy is not beyond the reach of this reasoning; it is a right to be cher- 
ished and protected, but it is not a right which can demand absolute protection 
in complete disregard of all other rights. Its scope must be limited; and where 
some act is being planned or in the process of being committed, this right of 
privacy must yield to reasonable limitations so that law and order may be 
maintained. 

No one would deny that the Government should be able to ddequately defend 
itself against those who would destroy it. It is therefore unreasonable to 
assert that the Government should not be able to employ an instrument in its 
warfare against those who seek to destroy it or in the warefare against crime 
while at the same time permitting the wrongdoer the advantage of its use. The 
law, as it stands today, is unreasonable and, for this reason, should not be the 
law, for reasonableness is the criterion which measures the soundness of all law. 

The Justice Department for many years has endorsed the desirability of and 
need for the use of wiretapping as an investigative technique in certain type 
cases. 

Beginning with William D. Mitchell in 1931, every attorney general, with one 
exception, has endorsed the practice of regulated wiretapping. Only Attorney 
General Robert H. Jackson temporarily reversed the policy in 1940. But upon 
receipt of a Presidential directive of May 21, 1940 (86 Congressional Record 
App. 1471-1472 (1940)), Jackson reinstated the Department’s policy of inter- 
cepting communications in cases involving subversive activities against the Gov- 
ernment of the United States. This policy continues today. (‘The Case for 
Wiretapping,” William P. Rogers, 68 Yale L.J. 1953-54.) 

In large measure, the stigma and taint which has accompanied improper use 
of wiretapping for private gain has contributed to the distrust and distaste 
which many people now have for lawful use of it by Federal officers in the 
public interest. This misuse does not impart the belief that the Federal agency 
empowered to use the wiretapping would misuse the power. 

The experience of the States which permit wiretapping is an indication of 
its usefulness as an investigative instrument. There have been abuses of power 
by State officials and investigating officers but much of this abuse is caused by 
the fact that while a court order must be obtained before any authorized tap can 
be made, State courts do permit the admission of illegally gained evidence in 
criminal cases. This factor coupled wth the lax prosecution of unauthorized 
uses creates the present situation. 
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The Department of Justice has supported this policy and is in favor of a wire- 
tap law so that it may fulfill its statutory duty of prosecuting those who violate 
the Federal defense and security laws. 

The argument then boils down to two propositions which are not necessarily 
inconsistent. 

4, Uncontrolled and indiscriminate wiretapping is to be prohibited. 

2. The government should not be completely deprived of wiretapping as a 
weapon of law enforcement. 

CONSTITUTION ALITY 


An important question to be resolved before Congress attempts to adopt a bill 
authorizing wiretapping, is whether such a measure is constitutional. The 
Supreme Court has held that a search for the sole purpose of obtaining evidence, 
though with a warrant or accompanying an arrest is necessarily unreasonable 
United States v. Lefowitz (285 U.S. 452 (1932)). Since the Supreme Court was 
not constrained by precedent the advisability of completely outlawing tapping 
must turn on consideration of policy, which it is felt could more appropriately 
pe resolved by Congress. Chief Justice Taft said on speaking of evidence ob- 
tained by wiretapping : 

“Nor can we, without the sanction of congressional enactment, subscribe to 
the suggestion that the courts have a discretion to exclude evidence, the admis- 
sion Of which is not unconstitutional, because unethically secured.” Olmstead, 
et al v. United States (277 U.S. 438 (1928) ). 

This case has never been overruled since all subsequent cases were decided 
under section 605, enacted 6 years after this decision. 

The Supreme Court has not decided that evidence obtained by wiretapping 
is unconstitutional. This leaves Congress a free hand to legislate on the subject. 
The inadmissability of evidence obtained by wiretapping is a result of the Court’s 
interpretation and not a contravention of the Constitution. 


Objectives of the proposed solution 


Merely to justify the reasons why Congress should adopt legislation which 
would permit the admissability of evidence obtained by wiretapping, by itself, 
is not a proper solution to the problem. The right of privacy and the right of 
the Federal Government to protect itself and maintain law and order must be 
adjusted in order to give the greatest assurance possible that the power, if 
granted, will not be abused so as to infringe upon the right any more than is 
necessary. This consideration requires that certain standards or objectives be 
included in any measure adopted that would permit the Federal Government to 
perform its duty and at the same time maintain a sensible balance of rights. 
The following is a suggested test. It is not a precise test but it may aid Congress 
in establishing a standard. 

Congress should weight two conflicting factors in connection with the crime. 
First, it should consider the consequences likely to result—whether the tapping 
may be used for political prosecution or whether it is only an invasion of privacy. 
Congress should also consider the public need for the tapping in investigating the 
particular crime. Public need will justify wiretapping in situations where the 
success of the crimes depend solely upon the use of the wires. Second, Congress 
should consider the nature of the crime. Certain crimes so endanger the national 
security or are so heinous in their nature that the invasion of private interest 
in order to combat them is not objectionable. 

As was already stated, this is not a precise test but nevertheless it suggests 
that wiretapping should be used whenever these factors combine. Congress 
should weigh these factors and be cautious about including crimes which are 
not within the prescribed standards laid down by this test. 

The next step to be taken is to establish supervisory machinery of the tapping 
where it is permitted. Wiretapping would be allowed in the prosecution of 
crimes which are against our national security, but the problem now is how to 
regulate government wiretapping. 

Controlled wiretapping is not a method to which everyone agrees, as some feel 
that the authority to tap may be abused by irresponsible and indiscriminate use. 
The fear that concerns this group is entirely understandable. This fear is 
founded upon the misuse of wiretapping for private gains by private individuals. 
But the fact that the technique has been abused bv nrivate persons affords no 
reason for believing that it will be abused by the Government. There is an old 
Chinese proverb which reads, “You can’t refrain from eating altogether because 
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you have hiccups.” While hiccups are a problem, eating still remains more im- 
portant. The Supreme Court has declared : 

“It is always easy to conjure up extreme and even oppressive possibilities in 
the exertion of authority. * * * Congress which creates and sustains these 
agencies must be trusted to correct whatever defects experience may reveal” 
(Federal Communication Commission v. Pottsville Broadcasting Co., 309 Us, 
134, 146 (1940) ). 

Thus, should the abuse ever arise Congress may be trusted and counted on 
to curb or withdraw the power so that the general public will be afforded a greater 
protection. 

To obviate the fear of a misuse of the power, supervisory machinery to prevent 
abuse of the privilege, and to insure that tapping will be confined to bona fide 
investigations of the enumerated crimes will be established. 

The proposed legislation should also include a sanction making an unauthor. 
ized user liable to civil prosecution by the injured party and liable to criminal 
prosecution for violating the law. This would place the limitations foursquare 
within the court’s review. These sanctions should also be extended so as to pun- 
ish any abuse of an authorized use. This provision would allow the Justice 
Department to prosecute any violation and also keep a watchful eye upon the 
administration of the power. 

Before proceeding any further, the problem presented at this point is who 
should have the power to conduct hearings and issue the warrants to tap, 
more precisely, whether this power should rest with the judiciary or the At- 
torney General. Once again there are two schools of thought on this problem. 

Those who advocate placing the power in the Court contend that the Court is 
more likely to be objective and curb indiscriminate wiretapping than the At- 
torney General. A search requires supervision by the courts and wiretapping 
is like a search as it pries into one’s private affairs; therefore, the Court super- 
vision is necessary. The objection to giving this power to the Attorney General 
is based upon the ground that he should not be allowed to police his own actions. 

The objections to placing this power in the court are of a substantial nature 
and should be given careful consideration. First, it cannot be denied that the 
success of wiretapping depends upon the essential element of secrecy, and a 
danger of leaks is very apt if application is made to the court for the warrant. 
This is so because in addition to the judge, there is a clerk, the stenographer, 
and some other court officer who may be apprised of the nature of the applica- 
tion. Secondly, uniformity is essential, and this would also be lacking if court 
consideration and permission were required, because there are over 200 Federal 
judges, each of whom would have his own measure of what constitutes good 
and sufficient cause. Thirdly, the requisite of speed which is essential for effec- 
tive wiretapping would be lacking if court permission were required. Lastly, 
better supervision by Congress over the administration of wiretapping could be 
secured if no court order was necessary, because it would be difficult for Con- 
gress to exercise supervision over the 200 Federal judges. 

The power to conduct the hearings and to issue the warrants should rest in 
the Attorney General, because— 

(1) He is a Cabinet officer primarily responsible for the protection of the 
national security, and this duty extends throughout the United States and 
is not limited to certain districts ; 

(2) It is easier for Congress to supervise and control the administration 
of wiretapping ; 

(3) Speed and secrecy ; 

(4) Security cases often extend in their investigation throughout the 
country and the Attorney General, whose power is nationwide, is more 
likely to have a clearer picture of the situation and for the need of grant- 
ing the warrant than a judge in any one district. 

Legislation granting this power to the Attorney General will also have to 
set up certain conditions before allowing the Attorney General to issue the order 
to tap. Under the proposed legislation an order to tap will be issuable by the 
Attorney General to the Federal officer when the Federal agent shows by af- 
fidavit a good and sufficient belief that one of the specified crimes exists or will 
occur. That this is the only manner in which information can be obtained. The 
officer must show to the satisfaction of the Attorney General that all other 
means to obtaining the evidence has been exhausted without success. Before 
the warrant to tap is issued the Attorney General must be reasonably certain 
that the evi*ence obtained will solve the crime or at least prevent the commis- 
sion thereof. 
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Under this proposed wiretapping statute, the Government and the Defense 
Department would be allowed to tap wires to protect our national security. 
They would be required to follow the warrant procedure set forth above. This 
would be necessary to secure to individuals their constitutional rights guaran- 
teed to them under the U.S. Constitution. The conditions set forth before an 
order to tap can be issued provide a safeguard on the abuses that may occur as 
a result of this privilege. The sanctions against an abuse of the privilege give 
to the party damaged an adequate remedy at law and also make the wrongdoer 
susceptible to criminal liability. Those who advocate a strict prohibition on 
the privilege to tap certainly can have no legal objection to this method. To 
those who prefer wiretapping, but are afraid of the consequences that may occur 
pecause of abusive uses of the power, can have no valid objection as the power 
to tap is most stringently controlled by those who have a high regard for our 
police enforcement agencies and for our constitutional rights. 

In cases involving national security, an additional problem is created if the 
evidence obtained by wiretapping is made admissible in the Federal courts. 
This is the problem of confrontation. Under our law a defendant is entitled 
to be appraised of all the evidence which is relative to his or her defense. 
(United States v. Coplon, 88 F. Supp. 921 (1950) ). 

In a situation where the Government’s evidence contained secret information 
relating to the national security, the court demanded that it must appraise the 
evidence to determine the relevancy of its contents to the defendant’s defense. 
Upon the Government’s refusal to make the disclosure the evidence was held 
inadmissible (supra). 

This problem could be solved by permitting the trial court to distinguish 
between a disclosure to the defendant and to the general public. It is con- 
ceded that a disclosure to the defendant could do no harm because he was a 
party to the tapped conversation from which the secret information was taken. 
Thus, the court would first decide the question whether the information secured 
from the tapped conversation could be disclosed without affecting national 
security. If the court finds that a disclosure would affect the national secu- 
rity, then it should go on and decide whether the disclosure could at least be 
made to the defendant and his attorney. Such a disclosure should be made 
unless the Government can prove to the court— 

(a) That a disclosure to the defendant and his attorney would adversely 
affect national security ; and 

(b) That the documents would be of no value to the defendant in refut- 
ing the Government’s claim. 

A procedure of this nature would comply with the basic requirements of the 
sixth amendment in that it would keep from him only irrelevant documents whose 
disclosure to him would be a threat to national security. The crucial factors 
of relevancy and the need for security would be passed upon by at least two 
courts. 


To what acts should permitted wiretapping be limited? 


Wiretapping should be restricted to the more serious crimes or violations of 
the national security laws such as treason, sabotage, and espionage, and other 
crimes which present an immediate threat to national security. 

National security or defenses that are essentially sedition laws should not be 
included. Sedition laws affect the political process, and the range of suspected 
violations is vast. If the use were authorized in this area, it would encompass 
political, social, and economic beliefs. The danger presented by these beliefs is 
not so pressing as to justify any encroachment on the right of privacy. This is 
not an area which requires the investigating officers to act with utmost speed. 
From the Government’s record of prosecutions of violations of the sedition laws, 
z on apparent that it has the adequate facilities to protect national security 

this area. 


CHAPTER III. CURRENT PROPOSAL FOR A WIRETAPPING ACT 


In the drafting of a new wiretapping act our attention should be focused on 
past wiretapping experience and a balance of relative values. 

Experience has shown that wiretapping is widely used by private individuals 
for their own personal gains. Wiretapping has been shown by experience that 
ithas been abused and misused by police agencies. Hence, regulations for official 
wiretapping by law-enforcement officers requires a thorough and detailed system 
80 as to prevent law-enforcement officers from infringing upon personal interests. 
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By a study of the history of wiretapping the need for a strong Federal act 
reveals itself. A Federal act which will regulate wiretapping is the only effective 
way to deal with the problem. 

A second essential is a balance of the relative values. Wiretapping should 
be denied in certain areas because certain civil liberties which are granted to 
our citizenry cannot be subservient to the powers of our Government. The 
authors of the statute could, by applying a certain standard pursuant toa Sense 
of proportion, determine where wiretapping should be permissible. The test to 
be applied in deciding where to permit wiretapping is one of weighing relative 
values. The values on the one side are those civil liberties granted to each indi. 
vidual which cannot be arbitrarily taken away, and the freedom of private 
communication ; a privilege which one cannot be deprived of except where other 
social values require it. But if the public good demands that the private inter. 
est yield, then this private interest must be subservient to the common good, 
Under this standard wiretapping would be permitted in connection with cer. 
tain specific serious crimes. It would be allowed in cases dealing with nationa} 
security and in all felonies. 

The basic and most essential requirements for any proposed legislation on a 
wiretapping act can be divided into four categories : 

(1) The persons authorized to intercept the telecommunications should 
be limited to certain law enforcement agencies ; 

(2) Official permission should operate as a condition precedent to ay- 
thorize the tapping; 

(3) The crimes where the tapping is to be permitted should be enumerated 
or classified ; 

(4) Sanctions and safeguards should be included in order to avoid and 
prevent abuses of the power. 

Based on these guides and the New York law and Westin’s proposed wire 
tapping act, the following approach is suggested. 


I. The persons authorized to intercept messages should be limited to certain law 
enforcement agencies 


Law enforcement officers of the United States, and to the district attorneys’ 
officers in the several States and the District of Columbia will be permitted to 
practice wiretapping. All those not specifically mentioned are hereby excluded. 

Under this section both the Federal and State officers are regulated. Also 
the power to tap is restricted to only those specifically allowed to do so. 


II. Official permission should operate as a condition precedent to authorize the 
tapping 

The power to issue the warrant to tap the phone in all cases dealing with 
national security and in conection with all crimes that are felonies is to be 
vested in the Attorney General. No warrant to wiretap should be issued unless 
the officer furnishes an affidavit showing that there is good and sufficient reason 
for believing that a crime directly and immediately affecting national security 
has been or will be committed, or that a felony has been or will be committed. 
The officer must further show that this is the only method available for ob- 
taining the evidence and that no other means are readily available. The officer 
must show that this evidence is essential to the prevention or solution of the 
alleged crime. 

At this point it is necessary to establish a necessary procedure for the appli- 
cation of such an order by the officer to the Attorney General. 

Upon application for the order the officer is required to make an oath setting 
forth the facts upon which such application is made. The officer must state the 
grounds for his belief where the statements are solely upon his information and 
belief. The officer must state if any prior applications have been made for the 
same person and crime, and the officer shall declare the status thereof if any 
prior applications do exist. The application and any order issued under this 
statute should identify the person suspected and the telephone to be tapped, and 
the purpose of the tap. 

The order issued to tap should not be for a period of time longer than 60 days, 
including the day the order is issued by the Attorney General. The Attorney 
General who issued the order may, upon application of the officer who secured 
the original warrant, in his discretion renew the warrant for a period not to 
exceed 30 days, and further renewals shall be for a period not to exceed 15 days. 

An officer who knowingly proceeds under an order which has expired and has 
not been renewed is not acting under the authority of this statute and is subject 
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to any penalties herein provided for as though he had never obtained such an 
er. 

be affidavit and the oath made by the officer for the order, and any other 

documents in connection therewith, shall remain in the Attorney General’s 

custody at all times and shall not be released except upon written order by the 

Attorney General. 

This authorization provision, which is modeled upon the New York law, N.Y. 
Code Crim. P. Sect. 813(a), vests the power to issue the warrants in the Attor- 
ney General. A firm supervisory power over the wiretapping operations is given 
to the Attorney General by requiring the officer to give a complete statement 
of the facts and by limiting the effective date of the order. 


JJ. A classification of the crimes where wiretapping is permitted should be made 


Wiretapping shall be allowed only in connection with cases that either directly 
or immediately affect the national seeurity.of the:United States, or in the investi- 
gation of sabotage, espionage, treason, kidnaping, extortion, and all other 
felonies. Wiretapping should not be permitted in any crimes which are less 
than felonies. Any officer or person who shall obtain or attempt to obtain any 
telecommunications for a crime other than those permitted, shall be acting 
without authority and not within the purview of this statute, and shall be guilty 
of a felony and subject to the penalties thereof. 


IV. Sanctions and safeguards to prevent any abuse of the privileges 


A. Unauthorized obtaining of any telecommunications would be a statutory 
offense: Any person who obtains or attempts to obtain the whole or any part 
of a telecommunication of which he is not a party, by any means whatsoever, 
with the intent. to obtain its.contents, or any, person who knowingly aids another 
in such activity, shall be guilty of a felony and upon conviction thereof, shall 
be imprisoned for not less than 2 years or more than 5 years or fined for more 
than $5,000 or both. 

The term “person” is to include public officials as well as private individuals 
and associations. One who is a participant in the telecommunications, or one 
known to both persons to be listening to such conversations, is allowed to dis- 
close such communications. One’s right of privacy is not invaded if we allow 
the person to whom he or she is speaking to disclose the conversation. 

The term “obtaining” is to refer to any reading, listening to, reproducing, or 
acquiring and preserving the contents of any telecommunications to which one 
is not a party. This term would have a broader construction than the term 
“interception” and would eliminate the ineptness of the old term. 

B. Civil action against an officer who unlawfully obtains telecommunications: 
Any person whose telecommunications have been obtained by an officer in viola- 
tion of this statute, shall have a civil action against the officer who so obtained 
the telecommunication; and if the officer is unknown to the person. then the 
person shall have his action against the chief officer of the enforcement agency 
where such unlawful obtaining occurred. 

This provision will make the officer who abuses or misuses the privilege to 
tap not only criminally liable but will also make him civilly liable to the party 
whose phone he unlawfully tapped. 

C. The admissibility of evidence received in violation of this statute: Any 
telecommunications obtained in violation of this statute shall be inadmissible 
in any court. The court will net be allowed to receive into evidence any. in- 
formation directly or indirectly derived from such unlawfully obtained tele- 
communications, 

This provision will prevent the use of illegally obtained evidence from. tele- 
communications from being used by the prosecution against the accused, A 
pretrial procedure might be included in the statute to determine whether or not 
thé evidence was obtained by unlawful wiretapping. 

D, The proper use of the evidence obtained, by wiretapping: Any informa- 
tion acquired directly or indirectly from this wiretapping shall be employed 
only to investigate and prevent crimes which concern the national security of 
the Nation, or all other felonies. The information may also be used as evidence 
in court. of such offense. _Any other use of this information shall not De author- 
ized by this statute, and any person who makes use of this information in viola- 
tion of this statute shall be subject to a fine or imprisonment or both. 
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CONCLUSION 


The proposed legislation submitted by the writers has the effect of legalizing 
wiretapping. The immoral stigma which people attach to eavesdropping would 
be eliminated if the law were to make wiretapping legal. Unfortunately, the 
majority of the people have a certain disrespect for the term “eavesdropping,” 
they feel that it is immoral, Since the American people have a respect for the 
law, this prejudice they have for eavesdropping would, to a certain extent, be 
lessened because the law would permit it in certain specified crimes. 

Indiscriminate wiretapping is not suggested because no responsible person 
desires such a procedure. However, wiretapping, as suggested, should be per. 
mitted in certain areas and prohibited elsewhere. The legislation proposed 
enumerates where the wiretapping should be permitted. The power to tap 
wires is entrusted to the FBI. History has clearly shown that the members 
of the FBI are very legally minded, decent and efficient. Entrusting this power 
to such a group will insure our society that the power will very rarely, if ever, 
be abused or misused. Statutory safeguards and other supervisory machinery 
are provided for in case there is a misuse of the privilege. Officials who violate 
the wiretapping law will be punished by heavy fines and imprisonment; they 
will also be liable in damages to private persons for invasion of privacy where 
wiretapping is used without sufficient justification. 

The wiretapping opponent has no reason to fear legalized wiretapping under 
the proposed legislation. All the reasons why he is opposed to wiretapping have 
been answered and provided for in this proposed law. 
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JUNE 2, 1959. 
Prof. Joun C. H. Wu, 
Professor, of Law, Seton Hall University Law School, 
Newark, N.J. 


Dear’ Proressor Wu: As you know, we had hoped to’continue our wiretapping 
and eavesdropping hearings last winter but other matters of subcommittee busi- 
ness intervened and we have not been able to return to the subject until now. 

We hope to resume hearings on the subject of wiretapping, eavesdropping, 
and the Bill of Rights, sometime before the end of this month and plan to 
incorporate into the record of the hearings the materials so kindly and gen- 
erously submitted by various people. Therefore, I want to thank you and your 
three law school students in jurisprudence for sending us a copy of the paper 
on legal aspects of wiretapping. 

Thanking you and your students again for your cooperation, I am, 

Sincerely yours, 
CHARLES H. SLAYMAN, IJr., 
Chief Counsel and Staff Director. 
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Senator Hennineos. Last year, following our first hearing on wire- 
tapping and eavesdropping on May 20, there was printed as a sepa- 
rate appendix to the hearing a collection of material compiled by the 
staff of the subcommittee dealing with background material on wire- 
tapping, eavesdropping, and the Bill of Rights. 

The staff has now collected additional background material, and 
without objection these likewise will be printed as an appendix to 
this hearing. 

(Following is the table of contents for the separate appendix :) 
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Senator Hennines. The committee now stands in recess subject, to 
the call of the Chair. 


(Whereupon, at 2 p.m., the subcommittee recessed, subject to the 
call of the Chair.) 


(Subsequently, the following letter and statement were received 
and ordered included in the reeord of this hearing by the chairman :) 


AMERICAN JEWISH CONGRESS, 
New York, N.Y., August 7, 1959. 
CLERK, 
Subcommittee on Constitutional Rights, Senate Judiciary Committee, 
Washington, D.C. 


Dear Sir: I enclose herein one copy of a statement of the American Jewish 
Congress on the various bills concerning wiretapping which is the subject of 
pending hearings by your subcommittee. 

Twenty-five additional copies of this statement are being sent to you under 
separate cover. 

Sincerely, 


LEO PFEFFER. 


STATEMENT OF THE AMERICAN JEWISH CONGRESS TO THE CONSTITUTIONAL RIGHTS 
SUBCOMMITTEE OF THE SENATE JUDICIARY COMMITTEE HoLpING HEARINGS ON 
Brtts CONCERNING WIRETAPPING 


INTRODUCTION 


The American Jewish Congress is a voluntary association of American Jews 
committed to the dual and, for us, inseparable purposes of defending and extend- 
ing American democracy and preserving our Jewish heritage and its values. 

The American Jewish Congress has, therefore, always been unequivocally 
opposed to communism, fascism, and all other forms of totalitarianism. We 
know full well the meaning and nature of Communist tyranny and of its de- 
basing and dehumanizing effects on all who have been forced to live under its 
dictates. 

Together with all Americans who prize the blessings of freedom, we have re- 
peatedly affirmed our readiness to make those personal and collective sacrifices 
reasonably calculated to safeguard our democracy. We have also insisted that 
our Nation’s security is not enhanced when we resort to measures that violate 
the essential liberties whose preservation is our basic purpose. Accordingly, we 
urge particular care when proposals are offered in the name of security that in- 
fringe upon basic liberties. 


POSITION OF AMERICAN JEWISH CONGRESS 


The American Jewish Congress believes that all persons, including Federal and 
State officials, should be prohibited from engaging in wiretapping. Wiretapping, 
we believe, gravely violates the right of privacy, one of the basic rights guar- 
anteed by a free society. Political surveillance of private conversation is one of 
the distinguishing characteristics of all totalitaranisms; it is abhorrent in any 
democratic society. 

Resort to wiretapping, we believe, can be justified only by an unanswerable 
demonstration that it would yield results clearly decisive for our national 
security. We submit that no such demonstration has yet been made. To inter- 
cept a single remark of a suspect that might possibly be of relevance would re- 
quire listening to hundreds of the intimate personal, business, and professional 
confidences, and conversations of innocent and loyal persons. The sense of dis- 
trust and disquiet that must inevitably follow the awareness that anonymous 
government agents may be listening into one’s most private conversations can 
have a shattering effect on the morale of our community. There has been no 
showing that our national security hangs on so slender a thread as to justify 
recourse to such measures. We are confident that we can effectively protect our- 
selves against disloyalty and treason by other less oppressive methods. 


~~" fa 
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EXISTING FEDERAL LAW 


At present, section 605 of the Communications Act of 1934 (47 U.S.C. 605) 
provides that no person shall “intercept * * * and divulge or publish” any tele- 
phone communication. Despite this provision, wiretapping is widely practiced 
not only by the Department of Justice but by State law enforcement agencies. 
The Department of Justice has consistently taken the view (a) that the act pro- 
hibits interception only when coupled with divulgence and (b) that communica- 
tion of the contents of a tap by one government agent to another is not divul- 
gence within the meaning of the act. Since no conduct deemed legal by the 
Department is likely to be prosecuted, the result is that there is no effective ban 
on wiretapping. 

The Department’s strained interpretation of the statute has never been upheld 
by the Supreme Court. The Court has never been given an opportunity to rule 
on the question because the Department does not prosecute wiretappers. Hence, 
the only way in which wiretapping questions come before the Court is in cases 
in which wiretap evidence is used in prosecutions for other crimes. In such cases 
the Court has consistently ruled against use of the evidence. The controlling 
judicial expression on the validity of wiretapping itself is that of Judge Learned 
Hand, who has stated that it is “well-settled law that ‘wiretapping’ is forbidden 
py statute.” United States v. Coplon (185 F. 2d 629, 636 (1950) ). 

Of course, the Supreme Court has unequivocally established that evidence ob- 
tained through police wiretaps may not be divulged by using it as evidence in 
Federal criminal prosecutions. In Nardone v. United States (302 U.S. 379 and 
308 U.S. 338) the Supreme Court held that evidence obtained from wiretapping 
by Federal agents was not admissible in a Federal court proceeding. More 
recently, in Benanti v. United States (355 U.S. 96) the Court held that evidence 
from a wiretap placed by State police officials was likewise inadmissible in Fed- 
eral proceedings. In the unanimous opinion delivered by Chief Justice Warren, 
the Court repeatedly used language indicating that the interception itself was 
illegal. Thus, it said that “* * * the plain words of the statute created a pro- 
hibition against any persons violating the integrity of a system of telephone 
communication * * *.” It referred to “* * * evidence obtained by means for- 
bidden by section 605 * * *,” thus implying that the prohibition refers to the 
obtaining of evidence, not its divulgence. Furthermore, in holding that it made 
no difference that the wiretap in that case was placed pursuant to a New York 
statute expressly permitting it, the Court made it clear that the prohibition 
applied to the interception itself. 

Despite the manifest statutory and judicial condemnation of all wiretapping, 
the Department of Justice continues to engage in this practice. FBI Director 
J. HBdgar Hoover recently acknowledged publicly that the Department of Justice 
was maintaining a number of wiretaps. It is therefore appropriate that Con- 
gress reconsider the present legislation and make clear even to the Department 
of Justice what its obligations are. 


THE KBATING BILL 


While this hearing has not been called to consider specific legislation, refer- 
ence should be made to the bill introduced by Senator Keating, S. 1292, which 
is being given active consideration. This bill would go beyond wiretapping to 
apply also to listening in on conversations and on jury deliberations. At the 
same time, it would grant broad exemptions for wiretapping and eavesdropping 
by police officers, both State and Federal. 

The principal portions of the bill would add a new chapter to part I of title 18 
of the United States Code. The proposed chapter 28, “Eavesdropping,” would 
contain seven sections. 

The conduct to be regulated is defined as “eavesdropping” in the proposed 
section 570(1). It would apply (a) to interception of telephone or telegraph 
communications by means of a mechanical device, without the consent of either 
the sender or the receiver; (0) to use of a mechanical device by a person not 
present at a conversation to overhear or record the conversation, without the 
consent “of the party to such conversation,” and (c) to listening in on jury 
deliberations. 

By covering electronic eavesdropping, as well as the long-recognized abuse of 
wiretapping, the Keating bill would deal with an ever-increasing threat to our 
right of privacy. It would recognize that, as the late Justice Jackson said in 
Irvine v. California (347 U.S. 128, 132 (1954) ) : 
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“Science has perfected amplifying and recording devices to become frighten. 
ing instruments of surveillance and invasion of privacy, whether by the police. 
man, the blackmailer, or the busybody.” 

However, the scope of the definition of eavesdropping in the Keating bill is 
greatly narrowed by the fact that it would apply only to conduct committed 
by a “person” as that word is defined in the proposed section 570(2), which 
excludes “any law enforcement officer while acting lawfully and in his officig] 
capacity in the investigation, detection, or prosecution of crime.” This would 
appear to give all law enforcement officers, Federal and State, blanket exemption 
from the provisions of the proposed new chapter. 

The proposed section 571 would make eavesdropping a crime punishable by 
a fine of up to $5,000 or imprisonment for up to 1 year and a day, or both, if 
committed in a place subject to Federal jurisdiction or in interstate commerce 
or in various other specified situations subject to Federal regulation. The 
proposed section 572 would make possession of eavesdropping equipment under 
circumstances indicating an intent to violate the chapter a crime punishable 
by a fine of up to $1,000 or imprisonment up to 6 months, or both. 

The proposed section 573 would establish procedures for court orders allowing 
eavesdropping by law enforcement officials. Under this section, ‘‘an authorized 
agent of any Federal law enforcement agency” could apply to any Federal 
judge or commissioner for an order allowing eavesdropping, on a showing 
that there was reasonable ground to believe that evidence “of Federal crime” 
could be obtained. The judge could examine witnesses and satisfy himself 
as to the basis of the application. He could then issue an order effective for 
up to 2 months, renewable by him for further periods. 

Court orders would have to be obtained before any eavesdropping started 
except where a law enforcement official had reasonable grounds to believe 
that he could obtain evidence of crime by eavesdropping and that there was 
insufficient time to permit application to a court. In that case, application 
would have to be made within 24 hours after the eavesdropping started. It 
would be made a crime, punishable by fine of up to $1,000 or imprisonment up 
to 6 months, or both, to disclose information concerning court orders for 
eavesdropping or applications therefor. 

The proposed section 574 would bar the admission of evidence obtained in 
violation of the proposed chapter “in any civil action, proceeding or hearing” 
but with a proviso making such evidence admissible “in any disciplinary trial 
or hearing or any administrative action, proceeding or hearing” conducted by 
“any governmental agency.” 

The proposed section 575 would provide that nothing in the proposed chapter 
shall prohibit eavesdropping by State law enforcement officials where the 
eavesdropping is authorized by State law. Evidence so obtained by State 
officials could be introduced in any court. It would further provide that infor- 
mation obtained prior to the effective date of the act by any Federal law 
enforcement agent on the express written approval of the Attorney General 
Shall be admissible “in any criminal proceedings,” notwithstanding the 
provisions of section 605 of the Communié¢ations Act. 

The proposed section 576 would require all carriers subject to the Communi- 
cations Act to report violations of the proposed chapter. 

Aside from the proposed new chapter, the bill would also amend section 
605 of the Communications Act by providing that that section shall not apply 
to eavesdropping by any person in accordance with the proposed new chapter. 
The Communications Act would also be amended to authorize carriers to permit 
eavesdropping in accordance with that chapter. 

We believe this bill is open to criticism on several counts. First, as al- 
ready noted, it appears to contain a blanket exemption for all law enforce 
ment officials. It. may be that that was not the intent of the draftsmen, a 
supposition that finds support in the detailed provisions of the proposed sec- 
tion 573 for court orders allowing wiretapping by Federal agents. Moreover, 
the prohibition of section 605 of the Communications Act would presumably 
still apply. In any case, this ambiguity is undesirable. 

Second, the provisions of section 573 allowing “any authorized agent” of 
any Federal law enforcement agency to apply for court orders in the pro- 
tection of any “Federal crime” is extremely broad. Other bills that have 
been before Congress from time to time have required approval of the At- 
torney General for each wiretap and have limited such taps to the pro- 
tection of serious crime such as treason, espionage and kidnaping. (See, 
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eg. H.R. 70, introduced during the present session by Representative Emanuel 

eller.) 
rein the provision barring illegally obtained wiretap evidence only in 
vil proceedings invites and impliedly approves use of evidence obtained in 
violation of the law in criminal proceedings as well as in administrative 
agency proceedings. Experience shows that a prohibition of wiretapping, par- 
ticularly by law enforcement agents, is of little effect unless evidence illegally 
obtained is barred from all legal proceedings. 

Fourth, the exemption for all wiretapping by State law enforcement officers 
performed in accordance with State laws, no matter how loosely drawn, would 
in effect eliminate all restraints on local abuses. 

However, our objection to this bill goes deeper than these specific shortcom- 
ings. We believe that, far from opening the door to wiretapping and other 
forms of eavesdropping, the Congress should now double-lock that door by 
reafirming the original plain intent of section 605 of the Communications 
Act. We believe that the case against wiretapping far outweighs any pos- 
sible gain. 

EFFECTS OF WIRETAPPING 


Disclosures of police assigned to tapping wires reveal that thousands of 
fruitless but costly hours are spent on wiretapping by law enforcement per- 
sonnel whose services are extravagantly expended by prosecution officials will- 
ing and eager to use any device, however expensive to the public or detri- 
mental to our civil liberties, in order to gain a conviction. Such taps infrequent- 
ly result in useful evidence. They do give rise to such abuses as blackmail 
and extortion but they are in the main unproductive of evidence that can 
be used to convict criminals. 

It is often argued, as a matter of fact, that wiretapping really operates 
to prevent an effective use of resources for crime detection. As Mr. Justice 
Frankfurter stated in On Lee v. United States (343 U.S. 747, 761), wiretapping 
“* * * makes for lazy and not alert law enforcement. It puts a premium on 
force and fraud, not on imagination and enterprise and professional train- 
ing * * *. These shortcuts in the detection and prosecution of crime are as 
self-defeating as they are immoral.” 

The former counsel to the New York City Anti-Crime Committee, William 
J. Keating, testified at hearings held by a subcommittee of the House Judi- 
ciary Committee that the value of legal wiretapping has been “greatly exag- 
gerated.” He said that as an assistant district attorney he had used wiretaps for 
years and “never got one scrap of evidence or information that was of 
yalue * * *.” 

The use of wiretapping is, moreover, inherently dangerous because of its 
susceptibility to gross abuse. These abuses shock the conscience and raise the 
question whether in the balance it pays to permit a practice that is so ineffective 
in detecting crime and so effective in promoting it. 


THE PENNSYLVANIA EXPERIENCE 


One State, Pennsylvania, has recently seized this nettle firmly by adopting an 
absolute ban on wiretapping, without exceptions for anyone. In a statute ap- 
proved by former Governor George M. Leader on July 16, 1957, wiretapping was 
prohibited, being made both a criminal offense and a basis for a civil action for 
damages or a penalty. 

Last year, this committee heard illuminating testimony on the effect of this 
bill from the then attorney general of the State, Thomas McBride, now a mem- 
ber of the Pennsylvania Supreme Court. Since his testimony is in the records 
of this committee, we need not refer to it in detail. It is sufficient to say that 
Mr. McBride frankly conceded that the prohibition had placed restraints on law 
enforcement officials and that they had expressed some unhappiness with it. 
He was not even prepared to say that it had no overall effect on the amount of 
crime in the State, though he expressed the opinion that it had not. The main 
thrust of his testimony was that a ban on wiretapping was desirable and essential 
to achieve “the greater good, undoubtedly, that comes from the feeling of free- 
dom people have that they are not being listened to.” He went on to say: 

“My personal view is that wiretapping should be banned, that there isn’t suffi- 
cient good done by it to overcome the harm that is done by that feeling of loss of 
freedom of decent people.” 
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THE NEW YORK EXPERIENCE 


The success of the Pennsylvania experiment with an absolute ban on wire- 
tapping may be contrasted with what has happéned in the State that has had 
the most extensive and widely studied experience in court-supervised wiretapping 
of any State. The New York experience shows that limited police wiretapping, 
even under a system of judicial supervision, is neither possible nor desirable. 

In 1942, the New York State Legislature enacted section 813(a) of the New 
York State Code of Criminal Procedure, which established a procedure whereby 
telephone and telegraph communications could be intercepted upon obtaining an 
ex parte court order. Seventeen years later, revelations concerning the abuses 
of this system and the illusory nature of its judicial controls have made it clear 
that legalized wiretapping in New York State has been a sordid failure. More 
dishonesty and criminal activity have been bred than have been prevented. So 
glaring, as a matter of fact, have the abuses been that one legal writer has 
described legal wiretapping in New York as “a shining example of what a legal- 
ized system should not be.” Westin, “The Wiretapping Problem,” 52 Columbia 
Law Review 165, 196 (1952). This same writer characterized the New York 
State wiretapping program as affected by “corruption, blackmail, misuse of 
warrant procedures, failure to prevent unauthorized wiretapping, and loss of 
general confidence in the security of the telephone as a medium of communica- 
tion * * *” (Id. at 196-197). 

A thorough investigation into police wiretapping was conducted by the Kings 
County (New York) Grand Jury in 1950. Their presentment condemned the 
“loose, irregular, and careless” methods used by Brooklyn police and concluded 
that such wiretapping abuses supply fertile ground for police bribery and cor- 
ruption. Assistant District Attorney Helfand described the practice as “a club. 
to blackmail” and he charged that police officers sold information without the 
suspicion of their superiors in the police department. 

Unscrupulous police officials are known to use information obtained by wire- 
tapping for extortion and blackmail. A police officer on a tap may obtain infor- 
mation extraneous to the criminal activity for which he procured the tap, but 
valuable for purposes of victimization. Law enforcement officials have been 
known to use wiretapping for the purpose of determining whether or not they 
are getting their proper “payoff” from criminals. Since these taps are author- 
ized in conjunction with actual criminal activity, there is no way to check the 
purposes for which the taps are used. 

These abuses arise naturally from the nature of the New York procedure. It 
is common knowledge in New York that sophisticated law enforcement officials 
steer clear of judges known to be strict about granting wiretap orders and prefer 
to submit their applications to the more lenient members of the judiciary. But 
in any case, it is difficult for a judge acting in good faith to determine whether a 
particular application is reasonable or not. A writer for the New York Times 
magazine section, Robert G. Whalen, has pointed out that judges are busy men 
who “have little time for protracted discussion of whether or not an officer’s sus- 
picion is reasonable. The requested order usually is issued.” 

New York Special Sessions Justice Frank Oliver testified in 1948 at hearings 
before the New York County Civie and Criminal Courts Bar Association as fol- 
lows: “A man’s home is not his castle in New York. It is just an uncovered 
garbage can for the police to pick over. * * * The mere mention of a warrant 
breaks judicial ribs with laughter. If you want to see a policeman roll on the 
floor, just mention the search and seizure provisions of the constitution.” 

The limitations of judicial supervision are illustrated by the fact that in cer- 
tain cases wiretaps authorized on different telephones and in unrelated investiga- 
tions were nevertheless sanctioned by the courts all under the heading of one 
ease. Assistant District Attorney Helfand, in his 1950 testimony, asserted that 
the authority to tap telephones was often obtained on false affidavits, that dis- 
honest statements were used by policemen to obtain warrants, and that applica- 
tions for wiretapping warrants were often made without any information to sup- 
port the requests. Said Helfand, “Without facts and without any information, 
members of the (police) department supported their applications with such state- 
ments as a matter of convenience and as an expedient to obtain an order.” 

These are but some of the major problems. Add the fact that wiretap record- 
ings can be and have been altered in a fashion that defies detection. Sentences, 
single words, and even parts of words can be excised. Yet, when an altered 
recording is replayed, it carries all the conviction of a direct genuine reproduc: 
tion of the speaker’s original words. 
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These abuses, serious as they are, occur during the course of otherwise legal. 
activity. They arise as inevitable concomitants of legalized wiretapping and are 
virtually impossible to control. Police officers borrow wiretap equipment from a 
squad in the bureau of criminal information at New York City police headquar- 
ters. There is no check on whether they use equipment properly or not. Un- 
serupulous police officers can operate with abandon. The telephone company 
readily acquiesces in a police officer’s request for the information he needs to 
make a tap. The average building superintendent does not know enough to ask 
to see a court order authorizing the tap. All these factors combine to make taps 
by a policeman extremely easy. Thus, no matter how conscientiously the pro- 
cedure for legalized wiretapping is administered, this type of fraudulent and 
illegal wiretapping is almost impossible to detect and control. The fact that a 
procedure exists whereby taps may be legally used gives rise to the evil of illegal 
= sum, abuses of the gravest sort are necessary and natural results of giving 
wiretapping legal sanction. As long as wiretapping is legalized, prevention of 
illegal interceptions is difficult or impossible. Experience teaches us that the 
police are reluctant to make arrests for a practice they are themselves commit- 
ting. Only a total ban on wiretapping bespeaks the public condemnation of 
the practice with enough vigor to make its actual elimination feasible. 


CONSTITUTIONAL PROTECTION OF PRIVACY 


Our constitutional fathers found it necessary to provide in the fourth amend- 
ment an express prohibition of unwarranted searches and seizures. Wire- 
tapping is of a piece with the practices with which they were familiar and which 
they found it wise to condemn. But while searches and seizures can be sur- 
rounded by appropriate safeguards to limit their harmful effects, wiretapping 
is inherently beyond such limitation. A court order can guard against seizure 
of innocent material, but no words a judge puts in an order authorizing a 
wiretap can prevent interception and recording of all the conversations on the 
intercepted line. This distinction was well stated in a recent decision by New 
York State Supreme Court Justice Hofstadter (“In the Matter of an Applica- 
tion for an Order Permitting the Interception of Telephone Communications of 
Anonymous,” decided January 10, 1955), when he said: 

“A telephone interception is a far more devastating measure than any search 
warrant. A search warrant is confined to a definite place and to specific times, 
or, at least, to items of a stated class or description. Those in possession of the 
searched premises know the search is going on and, when the officer has com- 
pleted his search, whether successfully or not, he departs. Not so in the case 
of a telephone interception. The interception order is obtained ex parte, and 
the person whose line is to be tapped is, of course, in ignorance of the fact. 
The tap is maintained continuously, day and night. Everything said over the 
line is heard, however foreign to the stated objective of the law-enforcement 
oficers. The most intimate conversations, personal, social, professional, busi- 
ness, or even confidential, of an unlimited number of persons may be laid bare. 
In effect, the line of everyone who is called from or makes a call to the tapped 
line at any time is being tapped during the maintenance of the tap. When a 
line in a public telephone booth is tapped, as has on occasion been done, the con- 
versations of people having no relation of any kind to the operator of the place 
in which the booth is situated or the person whose line is tapped are overheard. 
It is little wonder that Justice Brandeis was moved to say in the Olmstead 
case : 

“*AS a means of espionage, writs of assistance and general warrants are 
but puny instruments of tyranny and oppression when compared with wire- 
tapping’” (277 U.S., 488, 476). 

Justice Hofstadter’s opinion is a thorough treatment of the wiretapping prob- 
lem by one who has been in daily contact with it. We are supplying this com- 
mittee with copies of his opinion and suggest that it be inserted in the record 
in full, if that has not already been done. 

Justice Hofstadter rightly stated, “A tapped wire is the greatest invasion of 
privacy possible. However rationalized, its authorized use has its roots in the 
amoral doctrine that the end justifies the means.” The invasion of privacy 
by wiretapping is one of those practices that must be opposed “because they 
encourage the kind of society that is obnoxious to freemen.” (Walder v. United 
States, 347 U.S. 62, 65 (1954)). In the words of an editorial in the Wall Street 
Journal of November 19, 1953, “It could create an atmosphere in which people 
would be afraid to talk on the telephone about anything.” 
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PROPOSED BILL PROHIBITING ALL EAVESDROPPING 


Believing as we do that the “dirty business” of wiretapping and its modern 
elaboration, electronic eavesdropping, should be absolutely prohibited, we have 
drafted and are submitting with this statement a proposed bill that would, we 
believe, effectively and unambiguously achieve the original purpose of section 
605 of the Communications Act. Modeled in part on the Keating bill, S. 1292, 
and in part on the Celler bill, H.R. 70, it would add a new chapter to part | 
of title 18. 

The proposed new section 570 would contain definitions. Section 570(1) would 
define “eavesdropping” so as to cover wiretapping and the use of a mechanical] 
device to overhear or record conversations. While based on the parallel pro- 
vision of S. 1292, it would differ (1) in omitting the separate paragraph covering 
jury deliberations which, we believe, are sufficiently covered by the previous 
paragraph, and (2) in making it clear that eavesdropping would not be covered 
by the act if done with the consent of any party to a conversation. 

The proposed section 570(2) would define “person” so as to apply explicitly to 
Government agents. 

The proposed section 570(3) incorporates the Keating bill’s definition of 
“instrument.” 

The proposed section 571, which would make eavesdropping a crime, is taken 
verbatim from the Keating bill, with only one change. It should be noted that 
the conduct defined as eavesdropping in section 570(1) of both the draft bil] 
and the Keating bill includes conduct not subject to Federal regulation, for 
example, overhearing a conversation in the same State under circumstances not 
involving any Federal activity or power. The proposed section 571, defining the 
crime, is designed to operate whenever the eavesdropping occurs under Circum- 
stances permitting Federal regulation. The Keating bill defines six categories 
of such circumstances, including eavesdropping engaged in “for the purpose of 
obtaining information concerning any activity under Federal regulations.” We 
believe tihs provision is too vague for inclusion in a statute defining a crime 
and have therefore omitted it from our proposed bill. 

The proposed section 572, which would make it a crime to possess eavesdropping 
equipment under specific circumstances, is taken from the Keating bill, with one 
change. The Keating bill would make it a crime to possess eavesdropping instru- 
ments “under circumstances evincing an intent” to use them in violation of the 
statute. We believe it should be made clear that possession is illegal only when 
there is an actual intent to make illegal use and have therefore changed the 
quoted words to “with the intent.” 

The proposed section 573 would make divulgence of information obtained in 
violation of the act a crime. This section is modeled on a provision in the 
Celler bill, H.R. 70. However, we have added a clause making divulgence a crime 
only when done with knowledge that the information was obtained by illegal 
eavesdropping. 

The proposed section 574 would bar the use of eavesdropping evidence in court 
and before administrative bodies. This section has two aspects. First, it would 
‘bar from Federal court and administrative proceedings all evidence obtained by 
eavesdropping, whether or not the eavesdropping was engaged in under circum- 
stances making it otherwise subject to Federal regulation. Second, it would 
bar from all proceedings, Federal or State, evidence obtained by eavesdropping in 
violation of the proposed section 571. As to the first provision, we entertain no 
doubt that Congress can regulate Federal judicial and administrative proceedings 
to the extent of barring evidence obtained by methods that it regards as harmful 
to the public welfare. As to the second, we believe that, to the extent that Con- 
gress has power to prohibit specified forms of eavesdropping by statute, it has 
power to make that prohibition effective by barring evidence obtained in violation 
of the statute. 

As to both aspects of this section, the prohibition would be absolute. It would 
-apply to both criminal and civil proceedings and also to administrative action. 

The proposed bill contains no exemption for wiretapping or eavesdropping by 
police officials. For the reasons already stated, we believe that is as it should be. 







CONCLUSION 


Only by making plain an absolute prohibition of all wiretapping and electronic 
eavesdropping can we halt the invasion of the privacy that has long been regarded 
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as a precious right of citizens ina democracy. That right assures to our citizens 
a feeling of security in their private affairs that is denied to the unfortunate 
subjects of totalitarian regimes. 
Respectfully submitted. 
SHapD POLIER, 
WILL MASLow, 
LEO PFEFFER, 
Attorneys for American Jewish Congress. 
JOSEPH B. ROosIson, 
Sanrorp H. Bo.z, 
Of Counsel. 
APPENDIX 


PROPOSED FEDERAL Brnt, PROHIBITING WIRETAPPING AND EAVESDROPPING 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That part I of title 18 of the United States 
Code is amended by adding thereto a new chapter: 


“CHAPTER 28—EAVESDROPPING 


“ 


Sec. 
“570. Definitions. 
“571. Eavesdropping prohibited. 
“572. Possession of eavesdropping instruments. 
“573. Disclosure of information. 
“574. Admissibility of evidence. 


“$570. Definition. 


“As used in this chapter— 
“(1) ‘Eavesdropping’ refers to a situation in which a person— 


“(a) not a sender or receiver of a telephone or telegraph communication 
willfully and by means of instrument overhears or records a telephone or 
telegraph communication, or aids, authorizes, employs, procures, or permits 
another to do so, without the consent of either a sender or receiver thereof ; 
or 

“(b) not present during a conservation or discussion willfully and by 
means of instrument overhears or records such conversation or discussion, 
or aids, authorizes, employs, procures, or permits another to do so, without 
the consent of a party to such conversation or discussion ; 


“(2) ‘Person’ means any individual, partnership, corporation, or association, 
regardless of public office or status, including the subscribed to any telephone 
or telegraph service involved. 

“(3) ‘Instrument’ means any device, contrivance, machine, or apparatus, 
or part thereof designed or used for acoustical detection including but not 
limited to wiretapping equipment, microphones, detectaphones, dictaphones, 
radio transmitters, and recorders. 


“$571. Eavesdropping prohibited. 
“A person who engages in eavesdropping— 


“(1) in the District of Columbia or any Territory or possession of the 
United States; or 

“(2) for the purpose of aiding or abetting or perpetrating any Federal 
offense ; or 

“(3) where the conversation, discussion, or communication overheard or 
recorded is by wire or radio; or 

“(4) where the information overheard or recorded is to be transmitted in 
interstate commerce or outside the United States; or 

“(5) where the instrument employed to overhear or record the conversa- 
tion, discussion, or communication utilizes or involves facilities in inter- 
state or foreign commerce, shail be fined not more than $5,000 or imprisoned 
not more than one year and a day, or both. 


“c 


cor 


572. Possession of eavesdropping instruments. 

“A person who has in his possession any eavesdropping instrument with 
the intent to use or employ or allow the same to be used or employed for un- 
lawful eavesdropping under section 571 of this chapter, or knowing the same 
to be so used, shall be fined not more than $1,000 or imprisoned for not more 
than six months, or both. 


714 WIRETAPPING 


“§$ 573. Disclosure of information. 

.““Whoever divulges any. information or any evideace obtained directly or indi- 
rectly by means of eavesdropping in violation of section 571 of this title, kn 
it to have been so obtained, shall be fined not more than $5,000 or imprisoned not 
more than one year and a day, or both. 

“$574. Admissibility of evidence. 

“Except as proof in a suit or prosecution for a violation of sections 571, 572 
or 573 of this title, (1) no evidence obtained directly or indirectly by means of 
eavesdropping, or as a direct or indirect result of eavesdropping, shall be re. 
ceived in evidence in any Federal court on any matter, civil or criminal, or ip 
any proceeding of any Federal department or agency, and (2) no evidence ob. 
tained directly or indirectly by means of eavesdropping in violation of section 
571 of this title or as a direct or indirect result of such violation, shall be re. 
ceived in evidence in any court or administrative proceeding, whether Federal, 
State, or local.” 


(The notice of hearing is as follows :) 
[P. 11512, Congressional Record—Senate, July 6, 1959] 


NOTICE OF HEARING ON WIRETAPPING, EAVESDROPPING, AND THE BILL oF Ricuts, 
BY THE SENATE JUDICIARY SUBCOMMITTEE ON CONSTITUTIONAL RiGHTS 


Mr. Hennines. Mr. President, as chairman of the Senate Judiciary Subcom- 
mittee on Constitutional Rights, I wish to announce that, the subcommittee wil] 
resume its hearings on the subject of “Wiretapping, Eavesdropping, and the 
Bill of Rights,” with a public hearing on Thursday, July 9, 1959, beginning at 
10:30 a.m., in room 104—B of the Old Senate Office Building, Washington, D.@, 

Two witnesses are scheduled: First, James E. Hogan, professor of law at the 
Georgetown University Law Center and author of a yery comprehensive review 
of U.S. Supreme Court decisions on wiretapping, “From Nardone to Benanti and 
Rathbun,” published recently in the Georgetown Law Review; and, second, 
Sam Dash, a former district attorney in Philadelphia, Pa., and more.recently the 
director of a study undertaken by the Pennsylvania Bar Association on wire 
tapping and electronic eavesdropping. 

Others who have indicated an interest in testifying will be scheduled by the 
subcommittee on mutually satisfactory dates. Still others are filing statements 
for the record. 

The subcommittee began hearings on these subjects last year and examined 
some of the constitutional and legal issues involved. This week’s hearing will 
further explore the problems presented by present-day wiretapping and electronic 
eavesdropping practices. I believe we must always keep in mind the necessity 
of protecting our constitutional rights. 


x 








